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STATE OF NEW YORK
PUBLIC HEALTH AND HEALTH PLANNING COUNCIL

AGENDA
June 2, 2022

Immediately following the Committee on Codes, Regulations and Legislation Meeting
(Codes scheduled to begin at 10:15 a.m.)

90 Church Street, Conference Rooms 4 A/B, NYC

Empire State Plaza, Concourse Level, Meeting Room 6, Albany

INTRODUCTION OF OBSERVERS

Jeffrey Kraut, Chair

APPROVAL OF MINUTES

April 5,2022 PHHPC Meeting Minutes
2023 PHHPC MEETING DATES

2023 PHHPC Meeting Dates
REPORT OF DEPARTMENT OF HEALTH ACTIVITIES

A. Report of the Department of Health

Mary T. Bassett, M.D., M.P.H., Commissioner of Health

B. Report of the Office of Public Health

Ursula Bauer, PhD, MPH, Deputy Commissioner, Office of Public Health

C. Report of the Office of Primary Care and Health Systems Management

John Morley, M.D., Deputy Commissioner, Office of Primary Care and Health Systems
Management

D. Report of the Office of Health Insurance Programs

Brett Friedman, Outgoing Medicaid Director

PACE Program Overview



V. REGULATION

Report of the Committee on Codes., Regulations and Legislation

Thomas Holt,Chair of the Committee on Codes, Regulations and Legislation

For Information

21-06 Addition of Subpart 66-4 to Title 10 NYCRR
(COVID-19 Vaccinations of Nursing Home and Adult Care Facility
Residents and Personnel)

20-22 Amendment of Sections 405.11 and 415.19 of Title 10 NYCRR
(Hospital and Nursing Home Personal Protective Equipment (PPE)
Requirements)

For Emergency Adoption

21-06 Addition of Subpart 66-4 to Title 10 NYCRR
(COVID-19 Vaccinations of Nursing Home and Adult Care Facility
Residents and Personnel)

20-22 Amendment of Sections 405.11 and 415.19 of Title 10 NYCRR
(Hospital and Nursing Home Personal Protective Equipment (PPE)
Requirements)

20-06 Amendment of Part 2, Section 405.3 and Addition of Section 58-1.14 to
Title 10 NYCRR
(Investigation of Communicable Disease; Isolation and Quarantine)

20-07 Amendment of Section 2.60 of Title 10 NYCRR & Repeal of Subpart 66-3
of Title 10 NYCRR
(Face Coverings for COVID-19 Prevention)

20-24 Addition of Sections 1.2, 700.5 and Part 360 to Title 10 NYCRR;
Amendment of Sections 400.1, 405.24 & 1001.6 of Title 10 NYCRR and
Sections 487.3, 488.3 and 490.3 of Title 18 NYCRR
(Surge and Flex Health Coordination System)

***T(OQ BE DISTRIBUTED UNDER SEPARATE COVER***

For Adoption

21-14 Addition of Section 2.61 to Title 10 NYCRR, Amendment of Sections 405.3, 415.19,
751.6,763.13, 766.11, 794.3 & 1001.11 of Title 10 NYCRR & Sections 487.9, 488.9
and 490.9 of Title 18 NYCRR (Prevention of COVID-19 Transmission by Covered
Entities)



VI. PROJECT REVIEW RECOMMENDATIONS AND ESTABLISHMENT ACTIONS

Report of the Committee on Establishment and Project Review

Peter Robinson Chair of Establishment and Project Review Committee

A. APPLICATIONS FOR CONSTRUCTION OF HEALTH CARE FACILITIES

CATEGORY 1: Applications Recommended for Approval — No Issues or Recusals,
Abstentions/Interests

CON Applications

Acute Care Services - Construction

Number Applicant/Facility E.P.R.C. Recommendation
1. 212174 C Westchester Medical Center Contingent Approval
(Westchester County)
Residential Health Care Facilities - Construction
Number Applicant/Facility E.P.R.C. Recommendation
1. 221065 C Elizabeth Seton Children’s Center  Contingent Approval
(Westchester County)

CATEGORY 2: Applications Recommended for Approval with the Following:

« PHHPC Member Recusals
% Without Dissent by HSA
+» Without Dissent by Establishment and Project Review Committee

CON Applications

Acute Care Services - Construction

Number Applicant/Facility E.P.R.C. Recommendation
1. 211094 C New York-Presbyterian Hospital -  Contingent Approval
New York Weill Cornell Center
(New York County)

Dr. Kalkut - Recusal
Dr. Lim - Interest/Abstaining

2. 212212 C NYU Langone Orthopedic Center  Contingent Approval
(New York County)
Dr. Kalkut - Recusal
Dr. Lim - Interest/Abstaining

3. 221054 C Canton-Potsdam Hospital Contingent Approval
(St. Lawrence County)
Mr. Thomas - Recusal
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CATEGORY 3: Applications Recommended for Approval with the Following:

+ No PHHPC Member Recusals
% Establishment and Project Review Committee Dissent, or
+» Contrary Recommendations by HSA

NO APPLICATIONS
CATEGORY 4: Applications Recommended for Approval with the Following:

% PHHPC Member Recusals
+»+ Establishment and Project Review Committee Dissent, or
% Contrary Recommendation by HSA

NO APPLICATIONS

CATEGORY 5: Applications Recommended for Disapproval by OHSM or
Establishment and Project Review Committee - with or without Recusals

NO APPLICATIONS

CATEGORY 6: Applications for Individual Consideration/Discussion

NO APPLICATIONS

B. APPLICATIONS FOR ESTABLISHMENT AND
CONSTRUCTION OF HEALTH CARE FACILITIES

CATEGORY 1: Applications Recommended for Approval — No Issues or Recusals,
Abstentions/Interests

CON Applications

Diagnostic and Treatment Centers — Establish/Construct

Number Applicant/Facility E.P.R.C. Recommendation

1. 212258 B Rego Park Counseling, LLC d/b/a  Contingent Approval
Rego Park Diagnostic and
Treatment Center
(Queens County)

Residential Health Care Facilities — Establish/Construct

Number Applicant/Facility E.P.R.C. Recommendation
1. 202106 E Montgomery Operating Co., LLC ~ Contingent Approval
d/b/a Montgomery Nursing and
Rehabilitation Center
(Orange County)
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2. 202269 E Ross OPCO LLC d/b/a Ross Contingent Approval
Center for Nursing and
Rehabilitation
(Suffolk County)

3. 192026 E Eastside Opco LLC d/b/a East Contingent Approval
Side Nursing & Rehab
(Wyoming County)

Certificate of Amendment of the Certificate of Incorporation

Applicant E.P.R.C. Recommendation
St. Barnabas Nursing Home, Inc. Approval

CATEGORY 2: Applications Recommended for Approval with the Following:

« PHHPC Member Recusals
% Without Dissent by HSA
++ Without Dissent by Establishment and Project Review Committee

CON Applications

Residential Health Care Facilities - Establish/Construct

Number Applicant/Facility E.P.R.C. Recommendation

1. 211139 E Village Acquisition 1, LLC d/b/a Contingent Approval
Lower West Side Rehabilitation
and Nursing Center
(New York County)
Mr. LaRue - Interest

Certificate of Dissolution

Applicant E.P.R.C. Recommendation
Kateri Residence Approval

Mr. LaRue - Recusal
CATEGORY 3: Applications Recommended for Approval with the Following:

% No PHHPC Member Recusals
+»+ Establishment and Project Review Committee Dissent, or
% Contrary Recommendations by or HSA

NO APPLICATIONS



CATEGORY 4: Applications Recommended for Approval with the Following:

« PHHPC Member Recusals
% Establishment and Project Review Committee Dissent, or
¢ Contrary Recommendation by HAS

CON Applications

Dialysis Services — Establish/Construct

Number Applicant/Facility E.P.R.C. Recommendation
1. 201222 E True North III DC, LLC d/b/a Contingent Approval
Grand Boulevard Dialysis
(Suffolk County)

Mr. Kraut — Recusal
Dr. Gutierrez — Opposed at EPRC
Dr. Berliner — Opposed at EPRC

2. 211244 E True North VI DC, LLC d/b/a Contingent Approval
Peconic Bay Dialysis
(Suffolk County)
Mr. Kraut — Recusal
Dr. Gutierrez — Opposed at EPRC
Dr. Berliner — Opposed at EPRC

CATEGORY 5: Applications Recommended for Disapproval by OHSM or
Establishment and Project Review Committee - with or without Recusals

NO APPLICATIONS

CATEGORY 6: Applications for Individual Consideration/Discussion

NO APPLICATIONS

VII. NEXT MEETING

July 14, 2022
July 28, 2022

VIII. ADJOURNMENT




State of New York

Public Health and Health Planning Council

Minutes

April 5, 2022

The meeting of the Public Health and Health Planning Council was held on Tuesday,

April 5, 2022 at the Empire State Plaza, Concourse Level, Meeting Room 6, Albany, New York and

Zoom. Vice Chair Jo Ivey Boufford, M.D. presided.

COUNCIL MEMBERS PRESENT

Dr. John Bennett - Zoom

Dr. Howard Berliner — Zoom
Dr. Jo Boufford - Zoom

Dr. Angel Gutiérrez — Zoom
Mr. Thomas Holt — Albany
Mr. Jeffrey Kraut — Zoom
Mr. Scott LaRue — Zoom
Mr. Harvey Lawrence - Zoom
Dr. Sabina Lim — Zoom

Ms. Ann Monroe — Zoom
Dr. Mario Ortiz — Zoom

Ms. Ellen Rautenberg - Zoom

Mr. Peter Robinson — Albany

Dr. John Rugge — Zoom

Ms. Nilda Soto - Zoom

Dr. Theodore Strange — Zoom

Mr. Hugh Thomas - Albany

Dr. Anderson Torres - Zoom

Dr. Kevin Watkins — Zoom

Dr. Patsy Yang — Zoom

Commissioner Bassett Ex-Officio - Albany

DEPARTMENT OF HEALTH STAFF PRESENT

Ms. Udo Ammon - Albany
Mr. Brian Backenson - Zoom
Ms. Lynn Baniak - Zoom

Dr. Ursula Bauer - Albany
Ms. Val Deetz - Zoom

Mr. Mark Furnish — Albany
Ms. Shelly Glock — Albany
Mr. Brian Gallagher - Zoom
Mr. Michael Heeran — Albany
Mr. Adam Herbst — Zoom

Dr Eugene Heslin — Albany
Mr. Jonathan Karmel - Albany

INTRODUCTION

Ms. Colleen Leonard- Albany
Dr. Emily Lutterloh - Zoom
Ms. Kathy Marks — Zoom

Dr. John Morley - Albany
Ms. Marthe Ngwashi - Albany
Mr. Jason Riegert - Albany
Mr. William Sacks -Albany
Ms. Stephanie Shulman

Mr. Michael Stelluti - Albany
Ms. Lisa Thomson - Albany
Ms. Jennifer Treacy - Albany
Mr. William Sacks - Albany

Dr. Boufford called the meeting to order and welcomed Council members, Commissioner

Bassett, meeting participants and observers.




APPROVAL OF THE MEETING MINUTES OF FEBRUARY 10, 2022, MARCH 2, 2022,
AND MARCH 17, 2022 MEETINGS

Dr. Boufford asked for a motion to approve the February 10, 2022 Revised Minutes of
the Public Health and Health Planning Council meeting. Dr. Berliner motioned for approval.
Dr. Gutiérrez seconded the motion. The minutes were unanimously adopted. Please refer to
page 2 of the attached transcript.

Dr. Boufford asked for a motion to approve the March 2, 2022 Minutes of the Special
Public Health and Health Planning Council meeting. Dr. Berliner motioned for approval.
Dr. Rugge seconded the motion. The minutes were unanimously adopted. Please refer to page
2 of the attached transcript.

Dr. Boufford asked for a motion to approve the March 17, 2022 Minutes of the Special
Public Health and Health Planning Council meeting. Dr. Berliner motioned for approval.
Dr. Gutiérrez seconded the motion. The minutes were unanimously adopted. Please refer to
page 2 of the attached transcript.

APPROVAL OF THE 2020 AND 2021 PHHPC ANNUAL REPORTS

Dr. Boufford asked for a motion to approve the 2020 PHHPC Annual Report.
Dr. Berliner motioned for approval. Dr. Torres seconded the motion. The report was
unanimously adopted. Please refer to page 3 of the attached transcript.

Dr. Boufford asked for a motion to approve the 2021 PHHPC Annual Report.
Dr. Gutiérrez motioned for approval. Dr. Watkins seconded the motion. The report was
unanimously adopted. Please refer to page 3 of the attached transcript.

REPORT OF DEPARTMENT OF HEALTH ACTIVITIES

Dr. Boufford introduced Dr. Bassett to give the Report on the Activities of the
Department.

Commissioner Bassett began her report by updating the Council on the Department’s
COVID-19 response. In February, we were beginning to see a decline in the numbers of new
cases and hospitalizations, and this decline was very rapid, matching the rapidity with which the
variant had surged in the state during, particularly the month of January. The percent who tested
positive statewide went down to below 2 percent, which was about the level that we had seen
back during the beginning of the Delta variant increase in the Summer of last year and the
number of new cases identified per 100,000 reached about 9. This virus continues to show its
persistence, its ability to mutate and its ability to increase again. We are now seeing across the
state increases in the number of cases, as well as the number of hospitalizations. The increase in
new cases are especially pronounced in certain regions and specifically in Central New York.
We have also seen increases in the Southern Tier and in the North Country as of the last week of
March in the Central New York 7 day average case rate per 100,000 was 38 or, to be specific,
37.7, which was nearly two and a half times higher than the state on average. The Department
has to tailor the responses to local conditions. Dr. Bassett announced that on Friday, April 1%,
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she recommended that Central New York residents wear masks in indoor public spaces
regardless of vaccination status. The Department continues to emphasize the importance of being
fully vaccinated and up to date with vaccination, which includes being boosted and getting tested
if you feel ill. These recommendations follow on the CDC's recent updating of its community
levels. The CDC released maps recommending in Onondaga, Oswego and Cayuga counties that
masking be resumed on the basis of high levels of transmission. New York extended this to
Madison and Cortland counties.

Dr. Bassett noted that New York have the tools to prevent another surge of this virus, and
these are very familiar exhortations. Dr. Bassett stated that she hopes New Yorkers will become
more fully vaccinated, wear masks in areas where there's an increased risk of transmission, get
tested and stay home when they're sick. The week of March 28" the FDA authorized and the
CDC recommended an additional booster dose of the vaccine for certain individuals. For the
individuals who are 50 or older, who received their last booster at least 4 months ago, they now
have available to them a second booster of them MNA vaccines for adults, meaning people over
the age of 18 who received their last J&J, Johnson and Johnson dose at least 4 months ago, a
second booster is also available. Additionally, anyone 12 and older, the group that is eligible for
boosters in general who are moderately or severely immunocompromised also have the booster
available to them. The Department has issued clinical guidance that are in alignment with the
CDC's recommendation. The mass vaccination sites have begun on Saturday administering these
doses. She expressed that we want all New Yorkers to know that this second booster is available
to them if they're eligible.

Dr. Bassett advised that the Department continues to make the testing available and
including maintaining our mass vaccination sites. The Department recently distributed hundred
thousand at home test kits. The state has procured something over 90 million tests and has
distributed literally millions of these test kits to date. The Department is also working on
increasing utilization of therapeutics which are effective against COVID-19 in terms of
preventing people going from being infected to being severely ill, as reflected in hospitalization
rates. People who are infected should be aware that these therapeutics are available. We want to
see more attention to the availability of treatment, especially for people who are at high risk of
severe illness, and these medications are best and only effective if taken early in the clinical
course. She further explained why it's so important that we get the word out both to the public
and to clinical providers. The Department is working with providers to increase their awareness
and facilitate early connection between New Yorkers who test positive and the prescribers who
can prescribe these medications. These are all prescription only medications.

Dr. Bassett stated that it is National Public Health Week. This is a week in which we
recognize the importance of our public health infrastructure and the personnel who uphold it.
The dates of National Public Health Week are April 4th to 10th. We celebrate and highlight the
work of public health and call attention to it's important to maintaining the health of our
communities. Each day of the week has a theme. April 4, 2022 was the first day when the
Department kicked off the week we highlighted racism as a public health issue. And of course,
COVID has provided an example of how race ethnicity affects health. Since the beginning of the
pandemic and our recorded data in the United States; African-Americans, Latinos, Indigenous
New Yorkers have had higher rates of COVID. This follows on data that have been available to
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us for decades, if not centuries, that show poorer health and shorter lives for people of color as
compared to their white counterparts. It's important to always to stress when we talk about these
data that this is not because of biology, but because of the injustices that have been ingrained in
our structures and our society for centuries. The Department has seen the same pattern with
COVID. The Department has been at the forefront of gathering data to identify this. Viruses do
not discriminate, but the path of COVID-19 and many other illnesses have followed the fissures
that relate to longstanding and systemic failures in our society. For this reason that

Governor Hochul at the end of last year signed a package of legislation declaring racism a public
health crisis. She established a hate crimes review process aimed to bolster data collection
requirements that make it possible for us to track these racial disparities and thereby target our
interventions. The point, of course, is to do something about these disparities and not simply to
measure them. The Department began this week with a clear message that we can't uplift and
prioritize public health without prioritizing health equity and social justice. Today's theme is our
public health workforce. COVID-19 revealed also the importance of maintaining our public
health infrastructure and particularly our public health workforce. It revealed the work that we all
do to protect society from pandemics, natural disasters and other threats, and that we have to
have a public health workforce that is prepared and staffed at all levels of government from
international to local. While it still remains in the final stages of approval, we are very excited
that the new budget for the upcoming fiscal year involved a substantial investment in the public
health workforce. Commissioner Bassett noted that the Council and its committees are part of the
public health workforce, as are the members of the Department who have worked so tirelessly.

Dr. Bassett announced that April is Donate Life Month in New York. I want to take a
moment to talk about the state organ donor registry. Since 2017, the Department has been
focused on improving enrollment in the registry. Between October 2017 and today, we've
increased the number of New Yorkers enrolled from 4.5 million to more than 7 million. Most of
these names come from the DMV when we sign our forms on our driver's licenses. Some of the
names come from the New York State of Health, rather our insurance portal. It's always
important to remember how important it is to become a donor. A person who becomes a donor
can save up to 8 lives through organ donation. Restore sight to cornea donation and improve up
to 75 more lives through tissue donation. We're making progress, but we have a substantial
shortage in the United States as a whole. There are over 100,000 adults and children who are on
waiting lists for organ donation and that includes 8,300 New Yorkers, so we've been working to
get the word out. I wanted to get the word out to you today.

Dr. Bassett concluded her report and stated she was pleased to have other members of the
Department here to speak with you today and want to acknowledge them on the day in which we
acknowledge the importance of the public health workforce, as well as thank all of you again for
your time and commitment.

Dr. Bassett concluded her report. To review the complete report and members questions
and comments please see pages 3 through 7 of the transcript.



REPORT OF DEPARTMENT OF HEALTH ACTIVITIES

Report on the Activities of the Office of Public Health

Dr. Boufford introduced Dr. Bauer to give the Report on the Activities of the Office of
Public Health.

Dr. Bauer stated that the Department remains focused on COVID and certainly glad to
have the tools that the Council provides at our disposal to take the protective action that we need.
COVID is becoming more preventable and treatable, but we need to remain vigilant and we need
to strengthen our prevention measures and we need to expand access to treatment. We've known
since early in the pandemic that some conditions put people at increased risk for severe COVID
outcomes. These include obesity, diabetes and hypertension. Certainly redoubling the efforts to
improve overall population health is something to focus on to better withstand future threats.
Obesity is associated with impaired immune function, decreased lung capacity and increased risk
of severe illness from COVID. It potentially triples the risk of hospitalization due to COVID
infection and as body mass increases, the risk of death from COVID also increases. The
Department’s behavioral risk factor surveillance team just released a report on overweight and
obesity in New York which is available on the Department’s website. The key findings are that
more than a quarter of adults in the state have obesity, and another 37 percent have overweight.
These two conditions affect over 8 million New Yorkers. The prevalence of obesity in New York
is higher among adults who are Black, non-Hispanic and who are Hispanic, and those currently
living with disability and those living in a region outside of New York City. Obesity is less
common in adults and the youngest age group 18 to 24 and, of course, adults with a college
degree.

Dr. Bauer noted that on the obesity side, we have a number of efforts in the Office of
Public Health. The Community Pharmacy Enhanced Services Network, which is a clinically
integrated statewide network of pharmacies structured to advance community based pharmacy
practice. Last month, a 7 member pharmacies were accredited by the Association of Diabetes
Care and Education Specialists to provide diabetes self-management, education and to support
people with diabetes. These newly accredited pharmacies join two others in providing these
services and bring these services to more and more communities and people with diabetes to
better manage their condition.

Dr. Bauer reiterated Dr. Bassett’s announcement that we are celebrating National Public
Health Week, and we recognize the public health workforce so essential to our future. Dr. Bauer
shared some of our initial progress in rebuilding, re staffing and strengthening the Office of
Public Health. While it's often the case that the Department, when you fill a position in one part,
you create a vacancy in another part. Since October there have been new people hired to fill
some positions that includes your OPH Director, Deputy Director and the Deputy Director for
Science. We filled well over 100 positions in the Office of Public Health and have many more
positions in various stages of recruitment. In addition, the Department has received over 800
applications for the state Public Health Corps fellowship program and across local health
departments and the Department itself, we have onboarded 65 fellows in 15 different local health
departments. OPH continues to make progress executing contracts with local health departments
to support fellow placements and expect the numbers to increase rapidly.
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Dr. Bauer concluded her report. To view the complete report and Members comments
and questions, please see pages 9 through 12 of the transcript.

REPORT OF DEPARTMENT OF HEALTH ACTIVITIES

Report on the Activities of the Office of Primary Care and Health Systems Management

Dr. Morley stated that it is a great honor to return to the Department of Health and
honored to be working with Commissioner Bassett and an incredible team of professionals who,
have endured profound impact on their lives from COVID over the last two and a half years.
They as well as their family members. He noted that he is looking forward to continuing to work
with you on our common goals. New York has never had a greater need for the leadership of the
Council and the members of the Council as we come through that at this point in time from
COVID. OPCHSM is working very hard to support our hospitals, adult homes, our nursing
homes, our entire health care system to continue what it has been, which is the best health care
system in the world. The Department’s priorities have already been identified by Commissioner
Bassett and OPCHSM will be working very hard to support those goals. OPCHSM is doing the
utmost to improve staffing in hospitals and health care to encourage the next generation to enter
the health care field for all the reasons that everyone on this Council is already very well aware
of. I want to thank you all for your support of DOH and for your support of me and my work.

Dr. Morley concluded his report. To see the complete report please see pages 8 and 9 of
the transcript.

PUBLIC HEALTH SERVICES AND HEALTH POLICY

Report on the Activities of the Public Health Committee and Health Planning Committee

Dr. Boufford briefed the Council on the recent joint meeting of the Public Health
Committee and the Health Planning Committee, which was held on March 1, 2022.
Dr. Boufford acknowledged Ms. Monroe's ongoing support. Dr. Torres joined us really trying to
look at how the Council, the Public Health Committee and the Primary Care Planning
Committee can begin to work together to advance our shared agenda. She thanked Ms. Santilli
and her Deputy, Mr. Roberts, in the Office of Public Health Practice, who are hopefully coming
out from under at least partially the enormous burden that officers carried during the COVID
epidemic. Dr. Boufford noted that they welcome their willingness to get engaged with us again
and to help support the activities of both of our Council committees. She also thanked Dr. Bauer
for her support in leading the Office of Public Health.

Dr. Boufford touched on the agenda topics and noted that she appreciated the broader
engagement of the Council in the meeting. The meeting began with our update on the Prevention
Agenda and was delighted that we heard an update on 2020 because we missed that since the
committee meeting was canceled as the COVID epidemic hit. The 2021 reports from local
health departments with at the time was over 80 percent of the departments were reporting in the
requested metrics on their progress on the Prevention Agenda. The committee’s really
appreciated that update. The local health department’s are continuing to engage in the Prevention
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Agenda The committee’s also were able to hear from a panel of public health directors,
commissioners from Onondaga, Otsego and Orange County on their work on COVID, but
especially on work on the broader public health agenda during COVID. They had lots of
questions.

Dr. Boufford also expressed with sadness the retirement of Priti Irani, who has been
fundamental in providing the data that allows this tracking of progress on the prevention that
does take place. The Council is looking forward to knowing who her successor is, even though
she can't really be replaced. We acknowledged her in the committee meeting and wanted to
acknowledge her formally in this Council meeting.

Dr. Boufford explained the rest of the meeting was really jointly developed with the
Office of Public Health Practice and the Commissioner's Office to put a marker down for what
we hope will be an agenda for the Public Health Committee and the joint meetings of Public
Health and Planning as appropriate on issues with the Council. She stated she hopes the Council
will be able to take forward and hear more about the following. We heard on an update on the
implementation, really continuing support and implementation for the Executive Order issued in
2018 on health across all policies and healthy aging in the state and that's an area we want to
revisit. The agencies that have been involved in the health across our policies structure and
meetings have continued to be active. They have been part of our convenings on the ad hoc
committee for the Prevention Agenda. She noted that she hopes to re-engage them directly in our
work, but especially take advantage of what can be mobilized in the broader determinants of
health from other agencies and also a lot of activity in the aging area and several plans for aging.
For healthy aging, the Governor has issued a notion in her state of the state and also may follow
up with an Executive Order around healthy aging to complement the existing Executive Order
that New York State would be an age friendly state. Mr. Herbst, who is taking over coordinating
that at with the legislative recent legislative establishment of the Commission on Healthy Aging
in New York and obviously in long term care, which has been a long term interest time interest
of this council. We hope to invite him to join us at our next meeting and give us a more detailed
update in this important area.

Dr. Boufford highlighted the second area which was a briefing on the public health
workforce, which largely focused on the Public Health Service Corps, which has been a
fellowship program which has been very popular, was mentioned by Dr. Bauer, it is also
important as in terms of budgeting. It may be the issue of what happens when that funding goes
away needs to be addressed. We are very interested in tackling broader public health workforce
needs and hoping that there will be a complement to the recent order of the Governor's decision
in her budget to cap up the salaries, the well deserve top up of salaries for the health care
delivery system employees, but also how that may continue and how similar supports can be
provided for the public health workforce. The committee talked about maternal mortality and
received an update on the progress of the Governor's commission on Maternal Mortality, and this
is an area that the Public Health Committee in its last meeting in early 2020, highlighted a desire
to track. This Council really developed the first statement on maternal mortality after lots of
meetings with the staff of the department, which led to the creation of a gubernatorial
commission and Commissioner Zucker's activities with them and an ongoing report. We still
want to keep progress in that area very much on our agenda going forward. We also highlighted

7



areas that have been activated in conjunction with the prevention agenda. Number one being the
area of community benefit that there has been work on that by looking at it by the council, by the
Public Health Committee, and we hope to revitalize our focus there, especially on the category of
community health improvement, which is very aligned with potential for investment in
communities and improving conditions in communities as part of the prevention agenda and
aligning those activities. We also heard an update from Mr. Friedman on the waiver and as he
noted, there are elements of the waiver, such as the heroes and the social determinants networks
that are potentially very aligned with our interests in public health and in health planning, and we
hope to connect even more on those items going forward as part of the prevention agenda work.
Those are kind of our areas that the committee’s would like to take on in 2022.

Dr. Rugge thanked Dr. Boufford for her leadership and the advocacy and the stamina that
she has shown in promoting public health, especially through the Prevention Agenda, but also
the focus change that the breath of vision in addressing so many challenges that we're facing in
the delivery in the financing of health care. He mentioned even more daunting, of course, is the
challenge and the work ahead for Dr. Bassett, Dr. Bauer and Dr. Morley in rebuilding the Health
Department. Dr. Morley John alluded to that and so did Dr. Bauer in order to guide and shape all
the changes underway again in the delivery and the financing of care. Dr. Rugge pointed out that
many years ago, when he was a young physician, he found himself admitting patients to the
hospital following their cataract surgery to stay immobile for a week with their head in a block.
Plenty of time, then for us to diagnose and treat the blood clots that resulted. Now, cataract
extraction takes 15 minutes in the office setting. Who knew? In so many ways, the practice of
medicine in the performance of health care is changing. Once a matter of office visits and
hospital rounds. Health care is now everywhere, even on the screen over the internet and by
vision. We have to adjust. We have to learn. To keep up with to help lead all those changes and
all the payment reforms got moving from paying for episodes of care to the value of care. We
need a vigorous and effective Department of Health. He noted that this morning, he can only
observe that this Council is available not only for meeting our regulatory responsibilities, but
also as a health planning resource. Albeit in a role that I think has been undervalued, overlooked
in recent years. 8 years ago, we spent a year looking ambulatory care generally and how to
streamline the regulation and try to make advances. In recent years, our activities being confined
to a day or two. But even those days, he noted have been helpful in terms of focusing how we
can better address the problems of COVID. As everybody can see, looking at the screen, this
Council brings lots of diversity. People of different backgrounds, different kinds of training,
different professions, certainly different perspectives and different geography, and yet what we
have in common is a commitment to public service and also a real deep appreciation for how
important the Department of Health is to be strong, vigorous and a leader. Dr. Rugge stated that
the Council is here to help and hope that we will be called upon.

Dr.’s Boufford and Rugge concluded their reports. To view the full report and members
questions and comments please see pages 9 through 11 of the transcript.



REGULATION

Dr. Boufford introduced Mr. Holt to give his Report of the Committee on Codes,
Regulations and Legislation.

Report of the Committee on Codes, Regulation and Legislation

For Emergency Adoption

20-06 Amendment of Part 2, Section 405.3 and Addition of Section 58-1.14 to
Title 10 NYCRR (Investigation of Communicable Disease; Isolation and Quarantine)

20-07 Amendment of Section 2.60 of Title 10 NYCRR & Repeal of Subpart 66-3 of
Title 10 NYCRR (Face Coverings for COVID-19 Prevention)

21-15 Addition of Sections 2.9 and 2.62 to Title 10 NYCRR (COVID-19 Reporting and
Testing)

Mr. Holt began his report by introducing Amendment of Part 2, Section 405.3 and
Addition of Section 58-1.14 to Title 10 NYCRR (Investigation of Communicable Disease;
Isolation and Quarantine) and motioned for emergency adoption. Dr. Torres seconded the
motion. The motion carried. Please see page 12 of the transcript.

Mr. Holt introduced Amendment of Section 2.60 of Title 10 NYCRR & Repeal of
Subpart 66-3 of Title 10 NYCRR (Face Coverings for COVID-19 Prevention) and motioned for
emergency adoption. Dr. Berliner seconded the motion. The motion carried. Please see pages
12 and 13 of the transcript.

Mr. Holt introduced Addition of Sections 2.9 and 2.62 to Title 10 NYCRR (COVID-19
Reporting and Testing) and motioned for emergency adoption. Dr. Berliner seconded the
motion. The motion carried. Please see page 13 of the transcript.

For Adoption

21-19 Amendment of Sections 600.1 and 600.2 of Title 10 NYCRR (Article 28
Nursing Homes; Establishment; Notice and Character and Competence Requirements)

Mr. Holt lastly introduced Amendment of Sections 600.1 and 600.2 of Title 10 NYCRR
(Article 28 Nursing Homes; Establishment; Notice and Character and Competence
Requirements) and motioned for adoption. Dr. Torres seconded the motion. The motion carried.
Please see page 13 of the transcript.

Mr. Holt concluded his report. Mr. Kraut thanked Mr. Holt for his report
PROJECT REVIEW RECOMMENDATIONS AND ESTABLISHMENT ACTIONS

Dr. Boufford introduced Mr. Robinson to give the Report of the Committee on
Establishment and Project Review.
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PROJECT REVIEW RECOMMENDATIONS AND ESTABLISHMENT ACTIONS

Report of the Committee on Establishment and Project Review

Peter Robinson, Chair, Establishment and Project Review Committee

A. APPLICATIONS FOR CONSTRUCTION OF HEALTH CARE FACILITIES

CATEGORY 1: Applications Recommended for Approval — No Issues or Recusals,
Abstentions/Interests

CON Applications

Acute Care Services - Construction

Number Applicant/Facility Council Action
212259 C Sisters of Charity Contingent Approval
Hospital - St. Joseph Campus
(Erie County)

Ambulatory Surgery Centers - Construction

Number Applicant/Facility Council Action
212177 C Buffalo Surgery Center, LLC Contingent Approval
(Erie County)

Mr. Robinson called applications 212259 and 212177 and motioned for approval.
Dr. Berliner seconded the motion. The motion to approve carries. Please see page 14 of the
transcript.

CATEGORY 2: Applications Recommended for Approval with the Following:

% PHHPC Member Recusals
++ Without Dissent by HSA
% Without Dissent by Establishment and Project Review Committee

CON Applications

Acute Care Services - Construction

Number Applicant/Facility Council Action

212223 C New York-Presbyterian Contingent Approval
Hospital - New York Weill
Cornell Center
(New York County)
Dr. Lim — Interest/Abstaining
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Mr. Robinson introduced application 212223 and noted for the record that Dr. Lim has an
interest and will be abstaining. Mr. Robinson motions for approval, Dr. Gutiérrez seconded the
motion. The motion to approve carries with Dr. Lim’s noted abstention. Please see page 15 of
the transcript.

Hospice Services - Construction

Number Applicant/Facility Council Action

212251 C Hospice Care Network d/b/a Contingent Approval
Hospice Care of Long Island,
Queens South Shore
(Nassau County)
Mr. Kraut — Recusal
Dr. Strange - Recusal

Mr. Robinson next calls application 212251 and notes that Mr. Kraut and Dr. Strange have
a conflict and have exited the meeting room. Mr. Robinson motions for approval, Dr. Berliner
seconds the motion. The motion carries with Mr. Kraut and Dr. Strange’s recusals. Mr. Kraut and
Dr. Strange return to the Zoom meeting. Please see page 15 of the transcript.
CATEGORY 3: Applications Recommended for Approval with the Following:

% No PHHPC Member Recusals
+»+ Establishment and Project Review Committee Dissent, or
% Contrary Recommendations by HSA

NO APPLICATIONS

CATEGORY 4: Applications Recommended for Approval with the Following:

% PHHPC Member Recusals
+»+ Establishment and Project Review Committee Dissent, or
% Contrary Recommendation by HSA

NO APPLICATIONS

CATEGORY 5: Applications Recommended for Disapproval by OHSM or
Establishment and Project Review Committee - with or without
Recusals
NO APPLICATIONS

CATEGORY 6: Applications for Individual Consideration/Discussion
NO APPLICATIONS
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B. APPLICATIONS FOR ESTABLISHMENT AND CONSTRUCTION OF
HEALTH CARE FACILITIES

CATEGORY 1: Applications Recommended for Approval — No Issues or Recusals,
Abstentions/Interests

CON Applications

Ambulatory Surgery Centers — Establish/Construct

Number Applicant/Facility Council Action
212079 E Ambulatory Surgery Center of Contingent Approval
Western New York LLC
(Erie County)

Diagnostic and Treatment Centers — Establish/Construct

Number Applicant/Facility Council Action
212057 B NY Med South Bronx, LLC Contingent Approval
(Bronx County)
212182 E Main Street Radiology at Approval
Bayside LLC (Queens County)
212208 B World Health Clinicians, Inc. d/b/a  Contingent Approval
Circle Care Center — Westchester
(Westchester County)

Mr. Robinson calls applications 212079, 212057, 212182, and 212208 and motions for
approval. Dr. Gutiérrez seconds the motion. The motion to approve carries. Please see page 16
of the transcript.

212213 B East 180 Operating, LLC d/b/a Contingent Approval
East 180th Street Health and
Treatment Center
(Bronx County)
Dr. Torres — Recusal

212219B Bronx Community Health Contingent Approval
Network, Inc.
(Bronx County)

Mr. Robinson next callas application 212213 and notes for the record that Dr. Torres has
a conflict and has exited the meeting room. Mr. Robinson motions for approval. Dr. Gutiérrez
seconds the motion. The motion to approve carries with Dr. Torres’ noted recusal. Dr. Torres
returns to the Zoom meeting. Please see page 17 of the transcript.
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212219B Bronx Community Health Contingent Approval
Network, Inc.
(Bronx County)

Certificates

Certificate of Amendment of the Certificate of Incorporation

Applicant Council Action
NYP Community Programs, Inc. Approval

Restated Certificate of Incorporation

Applicant Council Action
The Northeast Health Foundation, Inc. Approval

Mr. Robinson next calls application 212219, NYP Community Programs, Inc. and The
Northeast Health Foundation, Inc. and motions for approval. Dr. Rugge seconds the motion.
The motion to approve carries. Please see pages 17 and 18 of the transcript.

CATEGORY 2: Applications Recommended for Approval with the Following:

% PHHPC Member Recusals
++ Without Dissent by HSA
% Without Dissent by Establishment and Project Review Committee

CON Applications

Diagnostic and Treatment Centers — Establish/Construct

Number Applicant/Facility Council Action
212176 B Columbia/New York-Presbyterian ~ Contingent Approval
Advanced Imaging, Inc.
(New York County)

Dr. Lim — Interest/Abstaining

Mr. Robinson introduces application 212176 and notes for the record that Dr. Lim has
declared an interest and will be abstaining. Mr. Robinson motions for approval. Dr. Gutiérrez
seconds the motion. The motion to approve carries with Dr. Lim’s abstention. Please see page
18 of the transcript.
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CATEGORY 3: Applications Recommended for Approval with the Following:

+ No PHHPC Member Recusals
% Establishment and Project Review Committee Dissent, or
+» Contrary Recommendations by HSA

Diagnostic and Treatment Centers — Establish/Construct

Number Applicant/Facility Council Action
212242 B NY PACE Care Facility, LLC Deferred
(Kings County)

Dr. Berliner — Opposed at EPRC
Mr. LaRue — Opposed at EPRC
*Mr. LaRue - Interest

Mr. Robinson stated that application 212242 has been deferred at the Department’s
request.

CATEGORY 4: Applications Recommended for Approval with the following:

« PHHPC Member Recusals
% Establishment and Project Review Committee Dissent, or
¢+ Contrary Recommendation by HSA

NO APPLICATIONS

CATEGORY §: Applications Recommended for Disapproval by OHSM or Establishment
and Project Review Committee - with or without Recusals

NO APPLICATIONS

CATEGORY 6: Applications for Individual Consideration/Discussion

NO APPLICATIONS
Mr. Robinson concluded his report.

ADJOURNMENT:

Dr. Boufford announced the upcoming PHHPC meetings and adjourned the meeting.
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Dr. Boufford We'll give everybody a minute just to reorganize, and then I'm happy to call a
meeting of the council to order.

Dr. Boufford I'll hope our audience will respect the meeting that we're going forward since
we respected hearing their voices earlier.

Dr. Boufford I'm Jo Boufford. I'm Vice Chair of the council. | have the privilege to call the
meeting of the council to order. | welcome the members and Commissioner Bassett,
participants and observers of the law. As a reminder for our audience who are viewing the
public meeting via the webcast and those that are in-person, there is a record of
appearance form that we ask you to fill out that records your attendance at meetings. It's
required by the Joint Commission on Public Ethics in accordance with Executive Law
Section 166. This form is posted on the Department of Health's website,
www.NYHealthCare.Gov. If you please complete it and please fill it out and send it to
ColleenLeonard@Health.NewYork.Gov and we want to thank you for helping us follow our
legal requirements. I'd like to remind council members, staff and the audience that this
meeting is subject to the open meetings law and is broadcast over the internet. Again, just
to repeat the ground rules about please muting your microphones when you're not
speaking and when you have your mic open, please avoid rustling papers or other side
conversations. The meeting is being presented in synchronized captions, so please don't
talk over other individuals, since it will be make it really difficult to have the synchronized
captioning. | think most members have put their notion of being a member on their name
cap, but would you please state your name briefly and identify yourself as a council
member or DOH staff to help with the broadcasting and recording of the meeting. I'd also
like to encourage the member staff and public to join the Department Certificate of Need
listserv. Regularly sends out all important council information and notices such as the
agenda, meeting dates, policy matters, etc. On that listserv, we want to be sure you get it if
you're not getting it regularly. There are printed instructions for others who would like to be
placed on the listserv, or again, contact Colleen for assistance in joining.

Dr. Boufford The agenda for today's meeting I'm chairing because you may notice our
colleague Jeff Kraut, who's actually Chair of the council is on vacation, but can't leave us.
We're happy to have Jeff here, but I'll chair the meeting so that he can relax a little bit
more than usual. | want to overview the agenda for you. Under Department of Health
reports, we will hear from Commissioner Bassett on a report on the Department of Health
Activity since our last council meeting. Dr. Ursula Bauer will provide a report on the
activities of the Office of Public Health, and Dr. John Morley will provide a report on
activities of the Office of Primary Care and Health Systems Management. Members of the
council and most of our guests who regularly attend meetings are familiar with the
reorganization of our agenda by topic and category. We want to remind everyone about



the batching of Certificate of Need applications. Hopefully, members have taken the
chance to take a look at those particular applications under the batching in the agenda. If
there's anyone who would like to pull an item, please let us know. Easier now than later.
Not seeing anyone. But if it comes to you later, please note before we begin that section.
Also, before we proceed with the formal agenda, | would like to welcome Dr. John Morley,
who some of you whose recently appointed Deputy Commissioner of the Office of Primary
Care and Health Systems Management. We are delighted to have him, especially Dr.
Rugge and I, in that position representing that office today. Many of you will be familiar
with Dr. Morley from his previous time as DOH Medical Director in 2005 for OHSM, as it
was known then, and he left the department in 2011 to serve as Deputy Chief Medical
Officer for Health and Hospitals Corporation, then Chief Medical Officer for Jacoby Medical
Center. In 2017, he was appointed Chief Position Executive for the Adirondack Health
Institute to work on this report. In 2018, accepted the position of Deputy Commissioner
and CMO for the New York State Department of Corrections and Community Supervision,
and in March of this year, Dr. Morley was appointed Deputy Commissioner for OPCHS.
We are delighted to welcome you, John, back to our meetings. He'll get his first chance to
meet with the public just later on in the agenda as you present a report from that office.
Welcome.

Dr. Boufford Our next agenda item is the adoption of minutes for three previous meetings.
I'll take them in order.

Dr. Boufford Can | have a motion for adoption of the revised February 10th, 2022
meeting. Move by Dr. Berliner. Second, please. Dr. Gutierrez.

Dr. Boufford All in favor?
Dr. Boufford Any opposed?
Dr. Boufford Any abstentions?

Dr. Boufford The second set of meetings for the March 2nd Special Committee meeting.
Motion to approve? Dr. Berliner. Second, Dr. Rugge.

Dr. Boufford All in favor?
Dr. Boufford Any opposed?
Dr. Boufford Any abstentions?

Dr. Boufford The third set of minutes are for the March 17, 2022 special meeting. Dr.
Berliner approving motion, motion to approve Dr. Gutierrez a second.

Dr. Boufford Members of the council members of council voting aye.
Dr. Boufford Any negative?
Dr. Boufford Any abstentions?

Dr. Boufford Not seeing any, those sets of minutes are approved.



Dr. Boufford I'd also like to acknowledge as part of the meeting materials, there is the
2020 and 2021 annual report. I'd like a motion to adopt the 2020 report. Dr. Berliner. Just
for variety sake, I'll have Dr. Torres second.

Dr. Boufford All members of the council supporting the adoption of the 2020 report, raise
aye.

Dr. Boufford Any negatives?
Dr. Boufford Any abstentions?

Dr. Boufford Same for a motion for adoption of the 2021 Annual Meeting Report. Dr.
Gutierrez moves to approve. Dr. Watkins moves to second.

Dr. Boufford All members in favor signify by raising your hand aye.
Dr. Boufford Any opposed?

Dr. Boufford Any abstentions?

Dr. Boufford Excellent.

Dr. Boufford | think we're now ready to move on to the report from Commissioner Bassett,
who | believe. | don't see her. Is she present or will she be zooming in for us to report on
the department's activities since our last meeting?

Dr. Boufford Dr. Bassett, welcome.
Dr. Bassett Thanks very much.

Dr. Bassett | have the pleasure of being in Meeting Room 6 and for the first time being
present in person with other members of the council and committees. | am very pleased to
join you all this morning and give a brief report on behalf of the department. I'm going to
begin with an update of our COVID-19 response, which, as you are aware, has occupied
most of my tenure since | was appointed as Acting Commissioner on December 1st.
During our last full council meeting, which was held in February, we were beginning to see
a decline in the numbers of new cases and hospitalizations, and this decline was very
rapid, matching the rapidity with which the variant had surged in the state during,
particularly the month of January. The percent who tested positive statewide went down to
below 2 percent, which was about the level that we had seen back during the beginning of
the Delta variant increase in the Summer of last year and the number of new cases
identified per 100,000 reached about 9. But as you're all aware, this virus continues to
show its persistence, its ability to mutate and its ability to increase again. We are now
seeing across the state increases in the number of cases, as well as the number of
hospitalizations. The increase in new cases are especially pronounced in certain regions
and specifically in cenCtral New York. Although we have also seen increases in the
Southern Tier and in the North Country last week, the Central New York 7 day average
case rate per 100,000 was 38 or, to be specific, 37.7, which was nearly two and a half
times higher than the state on average. We have to tailor our responses to local
conditions. We must be nimble. That's why on Friday last week, | recommended that
Central New York residents wear masks in indoor public spaces regardless of vaccination
status. We continue to emphasize the importance of being fully vaccinated and up to date



with vaccination, which includes being boosted and getting tested if you feel ill. These
recommendations follow on the CDC's recent updating of its community levels. And on that
map, actually, the CDC released these maps on Thursday, recommending in Onondaga,
Oswego and Cayuga counties that masking be resumed on the basis of high levels of
transmission. We extended this to Madison and Cortland counties. We all know that we
are in a much different position than when COVID first arrived in this state. We have the
tools to prevent another surge of this virus, and these are very familiar exhortations. New
Yorkers, we hope, will become more fully vaccinated, wear masks in areas where there's
an increased risk of transmission, get tested and stay home when they're sick. As you
know, regarding vaccination last week, the FDA authorized and the CDC recommended an
additional booster dose of the vaccine for certain individuals. For the individuals who are
50 or older, who received their last booster at least 4 months ago, they now have available
to them a second booster of them MNA vaccines for adults, meaning people over the age
of 18 who received their last J&J, Johnson and Johnson dose at least 4 months ago, a
second booster is also available. And additionally, anyone 12 and older, the group that is
eligible for boosters in general who are moderately or severely immunocompromised also
have the booster available to them. We've issued clinical guidance that are in alignment
with the CDC's recommendation. Our mass vaccination sites have begun on Saturday
administering these doses. We want all New Yorkers to know that this second booster is
available to them if they're eligible. On COVID testing, we continue to make the testing
available and including maintaining our mass vaccination sites. We recently distributed
hundred thousand at home test kits. The state has procured something over 90 million
tests and has distributed literally millions of these test kits to date. We're also working on
increasing utilization of therapeutics which are effective against COVID-19 in terms of
preventing people going from being infected to being severely ill, as reflected in
hospitalization rates. People who are infected should be aware that these therapeutics are
available. We want to see more attention to the availability of treatment, especially for
people who are at high risk of severe iliness, and these medications are best and only
effective if taken early in the clinical course. That's why it's so important that we get the
word out both to the public and to clinical providers. We're doing what we can to achieve
that. We're working with providers to increase their awareness and facilitate early
connection between New Yorkers who test positive and the prescribers who can prescribe
these medications. These are all prescription only medications. However, going beyond
our work, which continues to focus on COVID-19, | want to note that this is National Public
Health Week. This is a week in which we recognize the importance of our public health
infrastructure and the personnel who uphold it. The dates of National Public Health Week
are April 4th to 10th. We celebrate and highlight the work of public health and call attention
to it's important to maintaining the health of our communities. Each day of the week has a
theme. Yesterday, which was the first day when we kicked off the week we highlighted
racism as a public health issue. And of course, COVID has provided an example of how
race ethnicity affects health. Since the beginning of the pandemic and our recorded data in
the United States; African-Americans, Latinos, Indigenous New Yorkers have had higher
rates of COVID. This follows on data that have been available to us for decades, if not
centuries, that show poorer health and shorter lives for people of color as compared to
their white counterparts. It's important to always to stress when we talk about these data
that this is not because of biology, but because of the injustices that have been ingrained
in our structures and our society for centuries. We've seen, as I've said, the same pattern
with COVID. Our department has been at the forefront of gathering data to identify this.
Viruses do not discriminate, but the path of COVID-19 and many other ilinesses have
followed the fissures that relate to longstanding and systemic failures in our society. For
this reason that Governor Hochul at the end of last year signed a package of legislation
declaring racism a public health crisis. She established a hate crimes review process



aimed to bolster data collection requirements that make it possible for us to track these
racial disparities and thereby target our interventions. The point, of course, is to do
something about these disparities and not simply to measure them. We began this week
with a clear message that we can't uplift and prioritize public health without prioritizing
health equity and social justice. Today's theme is our public health workforce. COVID-19
revealed also the importance of maintaining our public health infrastructure and particularly
our public health workforce. It revealed the work that we all do to protect society from
pandemics, natural disasters and other threats, and that we have to have a public health
workforce that is prepared and staffed at all levels of government from international to
local. While it still remains in the final stages of approval, we are very excited that the new
budget for the upcoming fiscal year involved a substantial investment in the public health
workforce. | would like to pause and just note that the council and its committees are part
of the public health workforce, as are the members of the department who have worked so
tirelessly. All of you have worked so tirelessly during this time. Last, April is Donate Life
Month in New York. | want to take a moment to talk about the state organ donor registry.
Since 2017, we've been focused on improving enrollment in the registry. Between October
2017 and today, we've increased the number of New Yorkers enrolled from 4.5 million to
more than 7 million. Most of these names come from the DMV when we sign our forms on
our driver's licenses. Some of the names come from the New York State of Health, rather
our insurance portal. It's always important to remember how important it is to become a
donor. A person who becomes a donor can save up to 8 lives through organ donation.
Restore sight to cornea donation and improve up to 75 more lives through tissue donation.
We're making progress, but we have a substantial shortage in the United States as a
whole. There are over 100,000 adults and children who are on waiting lists for organ
donation and that includes 8,300 New Yorkers, so we've been working to get the word out.
| wanted to get the word out to you today. This concludes my remarks in updating our
activities as the department. | am very pleased to have other members of the department
here to speak with you today and want to acknowledge them on the day in which we
acknowledge the importance of the public health workforce, as well as thank all of you
again for your time and commitment. | don't know if I'm allowed to answer questions here.

Dr. Boufford You are.

Dr. Bassett | am happy if time permits to answer some questions.
Dr. Boufford May | just ask one question?

Dr. Bassett Sure.

Dr. Boufford What is the effect, if any, on the availability of testing and vaccine COVID
testing and vaccine from the failure of the Congress to pass the Emergency COVID Relief
Act a few weeks ago on on the state? Can you just comment about that?

Dr. Bassett Well, we've been very concerned about the future impact of this, but | believe
that that impasse has been overcome. Our reserves, which are substantial, meant that we
could continue to offer testing and vaccination without any concern. We have no shortage
of testing or vaccination. From what | heard and | haven't been briefed on it, the main
losers in whatever compromise was reached at federal level were support to the global
South, which continues to have very low rates of vaccination. The United States has
reduced its global commitments. As a person who sees all public health as both global and
local, | am concerned that we continue to make vaccine available around the world. We all
know how rapidly these variants can travel. We have had adequate reserves and we see



no disruption. And of course, the Governor herself has pledged that she has proposed to
put in substantial reserves so that we will be able to respond to New Yorkers needs even if
the federal government reduces its commitment.

Dr. Boufford In terms of cost, the situation will remain the same that it has in New York.

Dr. Bassett | believe that the federal government is going to appropriate funds for
vaccination and testing.

Dr. Boufford | think it's still pending, but | was just curious about the state's policy.

Dr. Bassett We are not closing any vaccination sites at the moment. And you heard we're
tracking, we're looking carefully at the data. We are not going to close any. We have |
believe it's 14 mass vaccination sites and literally thousands of individual sites where we
shipped vaccination. There really shouldn't be any barrier to people getting vaccinated.
The group that we just have to make more progress with our children. We have just
something over a third of children statewide who have received all of the recommended
doses. We also need more people to get the first booster. As the population we're standing
at 55 percent of people who have been fully vaccinated, who have received the first
booster. We have a lot of progress to make there.

Dr. Boufford Thank you.

Dr. Boufford Other questions from the council members? Just put your hand up. We're
happy to call on you.

Dr. Boufford Dr. Gutierrez.

Dr. Gutierrez Yes, Commissioner. Thank you very much for your presentation. I'm
concerned that the population at large does not have an understanding of how much
longevity and health has improved by health planning and public health. Is there any
interest or intent to educate at school level, perhaps how much we have gained in our life,
quality of life and survival from efforts by public health? This is being a sort of a crusade by
me. | find that the knowledge of people understanding, for instance, the presence of iodine
in salt or pasteurized milk or vitamin D milk is not understood and people have no idea of
how much vaccinations have improved our life.

Dr. Gutierrez Thank you.

Dr. Bassett Well, thank you for being a consistent champion of these interventions. This
has been a really difficult two years. We're now into the third year. It is a good time to
remember how much progress has been made in terms of extending life. During the 20th
century, we saw more increases in life expectancy than at any other time in human history,
and most of this was due to the interventions of the sort that you mentioned in addition to
other standards around environmental protection around our buildings, our air. All of these
public health interventions have been more important in terms of general population health
than individual medical care. | don't know. | now speak with the Department of Education
Commissioner. We had a meeting recently in which we laughed afterwards, and | was
talking about how important education is and particularly how important it has been to
keep kids in school. She was talking about how important public health is. She was
sounding like a Health Commissioner, and she said | was sounding like an Education
Commissioner, but | agree that it's always been difficult to convince the public that



something like public health is worthwhile because when it works, it's invisible. This has
been a longstanding observation. People notice its failures and they assume it's
successes. All of you just keep telling people how important it is to have public health.

Dr. Boufford Other questions from council members?
Dr. Boufford Everybody seems happy.

Dr. Boufford We just send out the package on Public Health Week. Colleen sent it out to
all of you, so hopefully you'll take a look at it. Thanks for bringing it up, Dr. Bassett.
Wouldn't expect anything less, but that's terrific for highlighting that.

Dr. Boufford Thank you so much, Commissioner Bassett. Appreciate your being with us
in your report and your service.

Dr. Boufford Let's move on now to Dr. Ursula Bauer, who will give a report on the
activities of the Office of Public Health.

Dr. Ursula Bauer Thank you, Dr. Boufford, and thanks to the council members.
Dr. Ursula Bauer Appreciate your service.

Dr. Ursula Bauer I'll keep my remarks brief and thank Dr. Bassett for the COVID update.
As the Commissioner noted, we remain focused on COVID and we're certainly glad to
have the tools that the council provides at our disposal to take the protective action that we
need. COVID is becoming more preventable and treatable, but we need to remain vigilant
and we need to strengthen our prevention measures and we need to expand access to
treatment. We've known since early in the pandemic that some conditions put people at
increased risk for severe COVID outcomes. These include obesity, diabetes and
hypertension. Certainly redoubling our efforts to improve overall population health is
something we need to focus on to better withstand future threats. Obesity is associated
with impaired immune function, decreased lung capacity and increased risk of severe
illness from COVID. It potentially triples the risk of hospitalization due to COVID infection
and as body mass increases, the risk of death from COVID also increases. Our behavioral
risk factor surveillance team just released a report on overweight and obesity in New York.
That's available on our website. The key findings are that more than a quarter of adults in
the state have obesity, and another 37 percent have overweight. These two conditions
affect over 8 million New Yorkers. The prevalence of obesity in New York is higher among
adults who are Black, non-Hispanic and who are Hispanic, and those currently living with
disability and those living in a region outside of New York City. Obesity is less common in
adults and the youngest age group 18 to 24 and, of course, adults with a college degree.
On the obesity side, we have a number of efforts in the Office of Public Health. I'll just call
out the Community Pharmacy Enhanced Services Network, which is a clinically integrated
statewide network of pharmacies structured to advance community based pharmacy
practice. Last month, a 7 member pharmacies were accredited by the Association of
Diabetes Care and Education Specialists to provide diabetes self-management, education
and to support people with diabetes. These newly accredited pharmacies join two others in
providing these services and bring these services to more and more communities and
people with diabetes to better manage their condition. Dr. Bassett also noticed we're
celebrating National Public Health Week, and today we recognize the public health
workforce so essential to our future. | just want to share with you some of our initial
progress in rebuilding, re staffing and strengthening the Office of Public Health. While it's



often the case that the department, when you fill a position in one part, you create a
vacancy in another part. We have actually been able since October to bring new people
into the department to fill some positions. That includes your OPH Director, our Deputy
Director and our Deputy Director for Science, whom you met at the February meeting. We
filled well over 100 positions in the Office of Public Health and have many more positions
in various stages of recruitment. In addition, I'll just mention that we've received over 800
applications for the state Public Health Corps fellowship program and across local health
departments and the department itself, we've onboarded 65 fellows in 15 different local
health departments, and at this stage. We continue to make progress executing contracts
with our local health departments to support fellow placements, and we expect these
numbers to increase rapidly.

Dr. Ursula Bauer That is the end of my update.

Dr. Ursula Bauer Thanks.

Dr. Boufford Thank you.

Dr. Boufford Any questions for Dr. Bauer from council members?
Dr. Boufford Not seeing any.

Dr. Boufford Thank you very much for your report.

Dr. Boufford And now we'll hear from Dr. Morley, who | introduced briefly earlier to give a
report on the activities of the Primary Care and Health Systems Management office.
Welcome.

Dr. Morley I'm usually accused of carrying my own internal microphone, but I'm happy to
use this one.

Dr. Morley Thank you, Dr. Boufford.

Dr. Morley Good morning to all the members of the council. My remarks this morning, as
has been my time in the department, will be particularly brief and will be much longer the
next time, | can promise. It's a great honor to return to the Department of Health. I'm
honored to be working with Commissioner Bassett and an incredible team of professionals
who, regardless of whether or not they tested positive for COVID, they've endured
profound impact on their lives from COVID over the last two and a half years. They as well
as their family members. Thank you, Dr. Boufford and Dr. Rugge for your particularly warm
welcome. I'm looking forward to continuing to work with you on our common goals. New
York has never had a greater need for the leadership of the council and the members of
the council as we come through that at this point in time from COVID. OPCHSM is working
very hard to support our hospitals, adult homes, our nursing homes, our entire health care
system to continue what it has been, which is the best health care system in the world. Our
priorities have already been identified by our Commissioner and OPCHSM will be working
very hard to support those goals. We'll be doing our utmost to improve staffing in hospitals
and health care to encourage the next generation to enter the health care field for all the
reasons that everyone on this council is already very well aware of. | want to thank you all
for your support of DOH and for your support of me and my work. I'm happy to take any
questions now or feel free to contact me in between meetings directly. That's an invitation
to all members of this council at any time.



Dr. Morley Thank you.
Dr. Boufford Thank you.
Dr. Boufford Any questions for Dr. Morley from any members of the council?

Dr. Boufford We're waiting for coming attractions, then. John, next time, I'm sure people
will have many questions. We look forward to your report.

Dr. Boufford I'm now going to brief the council on the recent joint meeting of the Public
Health Committee and the Health Planning Committee, which is what we've done since the
last meeting of the council. I'll start off and then John will join. This was jointly planned with
John. | want to acknowledge Ann Monroe's ongoing support. Now, Dr. Torres's joined us
really trying to look at how the council, the Public Health Committee and the Primary Care
Planning Committee can begin to work together to advance our shared agenda. We were
able to meet. | want to thank also Laura Santilli and her Deputy, Shane Roberts, in the
Office of Public Health Practice, who are hopefully coming out from under at least partially
the enormous burden that officers carried during the COVID epidemic. We just really
welcome their willingness to get engaged with us again and to help support the activities of
both of our council committees. And for Dr. Bauer for her support in leading the Office of
Public Health. | wanted to just touch on the agenda for the meeting, which | think is
certainly has been posted. Many of you were there. We really appreciate the broader
engagement of the council in the meeting. We really started out with our update on the
prevention agenda, and we're really delighted that we sort of heard an update on 2020
because we missed that. Our meeting was canceled as the COVID epidemic hit. Sort of
update the 2021 reports from local health departments with at the time was over 80
percent of the departments were reporting in the requested metrics on their progress on
the prevention agenda. We really, really appreciate that update. They're continuing to
engage in the prevention agenda, and we also were able to hear from a panel of public
health directors, commissioners from Onondaga, Otsego and Orange County on their work
on COVID, but especially on work on the broader public health agenda during COVID.
They had lots of questions. It was a long session. It was really, really very, very productive.
| just wanted to note with sadness actually the retirement of Priti Irani, who has been
fundamental in providing the data that allows this tracking of progress on the prevention
that does take place. We are looking forward to knowing who her successor is, even
though she can't really be replaced. We acknowledged her in the meeting. | just wanted to
acknowledge her formally in this council meeting. The rest of the meeting was really jointly
developed with the Office of Public Health Practice and the Commissioner's Office to kind
of put a marker down for what we hope will be an agenda for the Public Health Committee
and the joint meetings of Public Health and Planning as appropriate on issues that we
think the council. We hope the council will be able to take forward and hear more about the
following. I'll just highlight them. We heard on an update on the implementation, really
continuing support and implementation for the Executive Order issued in 2018 on health
across all policies and healthy aging in the state and that's an area we want to revisit. The
agencies that have been involved in the health across our policies structure and meetings
have continued to be active. They have been part of our convenings on the ad hoc
committee for the Prevention Agenda. We hope to re-engage them directly in our work, but
especially take advantage of what can be mobilized in the broader determinants of health
from other agencies and also a lot of activity in the aging area and several plans for aging.
For healthy aging, the Governor has issued a notion in her state of the state and also may
follow up with an Executive Order around healthy aging to complement the existing



Executive Order that New York State would be an age friendly state. Adam Herbst, who is
taking over coordinating that at with the legislative recent legislative establishment of the
Commission on Healthy Aging in New York and obviously in long term care, which has
been a long term interest time interest of this council. We hope to invite him to join us at
our next meeting and give us a more detailed update in this important area. The second
area was a briefing on the public health workforce, which largely focused on the Public
Health Service Corps, which has been a fellowship program which has been very popular,
was mentioned by Dr. Bauer, | think we noted the importance of this, but also in terms of
budgeting. It may be the issue of what happens when that funding goes away needs to be
addressed. We are very interested in tackling broader public health workforce needs and
hoping that there will be a complement to the recent order of the Governor's decision in
her budget to cap up the salaries, the well deserve top up of salaries for the health care
delivery system employees, but also how that may continue and how similar supports can
be provided for the public health workforce. We talked about maternal mortality, got an
update on the progress of the Governor's commission on Maternal Mortality, and this is an
area that the Public Health Committee in its last meeting in early 2020, highlighted a desire
to track. This council really developed the first statement on maternal mortality after lots of
meetings with the staff of the department, which led to the creation of a gubernatorial
commission and Commissioner Zucker's activities with them and an ongoing report. We
still want to keep progress in that area very much on our agenda going forward. We also
highlighted areas that have been activated in conjunction with the prevention agenda.
Number one being the area of community benefit that there has been work on that by
looking at it by the council, by the Public Health Committee, and we hope to revitalize our
focus there, especially on the category of community health improvement, which is very
aligned with potential for investment in communities and improving conditions in
communities as part of the prevention agenda and aligning those activities. We also heard
an update from Brett Freedman on the waiver and as he noted, there are elements of the
waiver, such as the heroes and the social determinants networks that are potentially very
aligned with our interests in public health and in health planning, and we hope to connect
even more on those items going forward as part of the prevention agenda work. |
mentioned the waiver. Those are kind of our areas. As | said, it's like a table of contents for
what we want to take on in 2022.

Dr. Boufford Let me turn it over to John for his comments.
Dr. Boufford Oops. John, just stepped away.

Dr. Boufford John, do you want to give us your comments, any other comments you
have?

Dr. Rugge Thank you. Just on behalf of everybody in the room, | would like to thank Dr.
Boufford. Thank you for your leadership and the advocacy and the stamina that you've
shown in promoting public health, especially through the prevention agenda, but also the
focus change that the breath of vision in addressing so many challenges that we're facing
in the delivery in the financing of health care. Even more daunting, of course, is the
challenge and the work ahead for Dr. Bassett, Dr. Bauer and Dr. Morley in rebuilding the
health department. John alluded to that and so did Ursula in order to guide and shape all
the changes underway again in the delivery and the financing of care. | like to point out
that many years ago, when | was a young physician, | found myself admitting patients to
the hospital following their cataract surgery to stay immobile for a week with their head in a
block. Plenty of time, then for us to diagnose and treat the blood clots that resulted. Now,
cataract extraction takes 15 minutes in the office setting. Who knew? In so many ways, the
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practice of medicine in the performance of health care is changing. Once a matter of office
visits and hospital rounds. Health care is now everywhere, even on the screen over the
internet and by vision. We have to adjust. We have to learn. To keep up with to help lead
all those changes and all the payment reforms got moving from paying for episodes of
care to the value of care. We need a vigorous and effective Department of Health. This
morning, | can only observe that this Council of the Health Policy and Health Planning
Council is available not only for meeting our regulatory responsibilities, but also as a health
planning resource. Albeit in a role that | think has been undervalued, overlooked in recent
years. 8 years ago, we spent a year looking ambulatory care generally and how to
streamline the regulation and try to make advances. In recent years, our activities being
confined to a day or two. But even those days, | think, have been helpful in terms of
focusing how we can better address the problems of COVID. As everybody can see,
looking at the screen, this council brings lots of diversity. People of different backgrounds,
different kinds of training, different professions, certainly different perspectives and
different geography, and yet what we have in common is a commitment to public service
and also a real deep appreciation for how important the Department of Health is to be
strong, vigorous and a leader. All | can do is say we are here to help. | hope that we will be
called upon. Thank you.

Dr. Boufford Thanks, John. Any other comments from council members? Many of you
were members of the public health and planning committees might want to add any
comments? John and | would be happy to answer any questions.

Dr. Boufford Not seeing any, we'll move on to the Mr. Holt will give the report of the
Codes, Regulations and Legislation Committee.

Tom Holt Thank you, Dr. Boufford.

Tom Holt Good afternoon. At today's meeting of the Committee on Codes, Regulations
and Legislation, the committee reviewed and voted to recommend for adoption the
following six emergency regulation proposals for approval to the full council. The first was
the investigation of communicable disease isolation and quarantine. Staff in the
department are here to answer any questions that the council or committee may have.
Though | think most of the members were in attendance at this morning's meeting. With
that, | make a motion for the adoption of this regulation.

Dr. Boufford Do | have a second from council members?

Dr. Boufford Second for adoption, Dr. Berliner.

Dr. Boufford Any questions for staff or for Mr. Holt or the committee members from
council members?

Dr. Boufford Seeing none, asking for then all in favor of this resolution, say aye.
Dr. Boufford Opposed?

Dr. Boufford Any abstentions?

Dr. Boufford Not seeing any, the motion passes.

Tom Holt Thank you.
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Tom Holt The second regulation was face coverings for COVID-19 prevention, and again,
there are members of the department who are here to answer any additional questions
that you may have. | so move

Dr. Boufford Second, please, Dr. Berliner.

Dr. Boufford Any questions from members of council?

Dr. Boufford All in favor?

Dr. Boufford Any opposed?

Dr. Boufford Any abstentions?

Dr. Boufford Seeing none, it's unanimously passed.

Dr. Boufford Next resolution.

Tom Holt The third is hospital and nursing home personal protective equipment
requirements. Again, members of the department are here to answer any additional
questions. | would make a motion for its adoption.

Dr. Boufford Second from Dr. Gutierrez.

Dr. Boufford Any questions from council members?

Dr. Boufford Seeing none, all in favor say aye.

Dr. Boufford Nay.

Dr. Boufford Any abstentions?

Dr. Boufford Seeing none, it's passed unanimously.

Dr. Boufford Next.

Tom Holt Surge and Flex Health Coordination System and again, members of the
Department are here should there be any any additional questions. I'd like to make a
motion for its adoption.

Dr. Boufford A second from Dr. Gutierrez.

Dr. Boufford I'd just like to make one comment before we vote on this. I'm continuing to
hope, as we discussed before, and perhaps this is an early item on Dr. Morley's agenda
that we would come up with either some parallel process or some approach that would
further integrate the hospital response with the response of the primary care practices and
local health departments, as was highlighted in the sessions at this council held in July of
2020, actually with a set of recommendations about greater integration of the overall
health care system in our emergency response. | just want to put that on the record again.

We look forward to seeing some process that reflects that better integration beyond
hospitals for the future.
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Dr. Boufford Any questions from members of the council?

Dr. Boufford All in favor, say aye.

Dr. Boufford Any opposed?

Dr. Boufford Any abstentions?

Dr. Boufford Unanimously passed.

Dr. Boufford Next.

Tom Holt Next, we have COVID-19 vaccinations of nursing home and adult care facility
residents and personnel. Department staff are available for any questions. I'd like to make
a motion for its adoption.

Dr. Boufford Second, Dr. Gutierrez.

Dr. Boufford Any questions from council members?

Dr. Boufford All in favor?

Dr. Boufford Any opposed?

Dr. Boufford Any abstentions?

Dr. Boufford Unanimously passes.

Tom Holt Last, we have COVID-19 reporting and testing again. Department staff are
available for any questions. I'd like to make a motion for its adoption.

Dr. Boufford Second, Dr. Gutierrez.

Dr. Boufford Any questions from council members?
Dr. Boufford All in favor?

Dr. Boufford Any opposed?

Dr. Boufford Any abstentions?

Dr. Boufford Seeing none, unanimously approved.
Tom Holt Thank you.

Tom Holt This completes the agenda of the Codes, Regulations and Legislation
Committee.
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Dr. Boufford I'd like to turn now to Peter Robinson to turn reading over to him for a report
on the actions of the Establishment and Project Review Committee.

Dr. Boufford Peter.
Peter Robinson Thank you very much, Dr. Boufford.

Peter Robinson Just a couple of opening comments. One is to note that we now have a
deferral on the application related to the program and the associated Article 28 application.
That application has been deferred at the department's request. That's application 2 1 2 2
4 2 B. | would note, though, that we did have a very vigorous conversation at committee on
that topic. | think the members of the committee and the other members of the council
participated in the committee meeting were very interested in having a broader ranging
policy discussion, perhaps initiated by a briefing from the appropriate people from the
Health Department who are expert and oversea programs. What setting that should take
place in, | will defer to Mr. Kraut and the members of the committee. | think some kind of a
broader policy briefing to the committee and the council would be in order at some
appropriate point. A note to Dr. Gutierrez that the dialysis applications that we are
anticipating will probably be at least some of them in the next batch, so at the next
committee meeting of the Establishment and Project Review Committee. They're not here
today. Nonetheless, Dr. Gutierrez, if you are interested in making any comments about
that as part of this report, you're welcome to do so.

Peter Robinson With that, let me move to the applications that the committee reviewed.
As Dr. Boufford said, we'll batch these unless there are reasons not to. In this first category
of applications for approval with no issues or recusals or abstentions or interests, | am
proposing that application 2122 5 9 C, Sisters of Charity Hospital St. Joseph Campus in
Erie County to perform renovations to create an addiction treatment unit and convert 40
medical surgical beds to 40 chemical dependence rehab beds. The department and the
committee recommend approval with conditions and contingencies. Application212177
C, Buffalo Surgery Center LLC in Erie County to relocate the Gl suite to an adjacent
building on the same campus with requisite renovations, renovate and expand existing
space to create additional operating rooms and convert to a multi specialty ambulatory
surgery center. The department recommends approval with conditions and contingencies,
as does the committee. | move both those applications.

Dr. Boufford | have a second from Dr. Berliner.

Dr. Boufford Any questions from council members?

Dr. Boufford Seeing none, all in favor?

All Aye.

Dr. Boufford Any opposed?

Dr. Boufford Any abstentions?

Dr. Boufford Seeing unanimous approval, I'll move onto the next.

Peter Robinson Thank you very much.
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Peter Robinson This application, | note an interest and abstention by Dr. Lim.

Peter Robinson Application 212 2 2 3 C, New York Presbyterian Hospital New York
Weill Cornell Center in New York County. This is to certify New York Presbyterian
Brooklyn Methodist Hospital as a new division of the New York Presbyterian Hospital. The
department recommends approval with a condition and contingencies, as does the
committee. | so move.

Dr. Boufford Dr. Gutierrez had his hand up before you even moved, so he seconds.
Dr. Boufford Any questions from members of the council?

Dr. Boufford All in favor?

All Aye.

Dr. Boufford Any opposed?

Dr. Boufford Any abstentions?

Peter Robinson Delighted to have such active participation in the report.

Peter Robinson Thank you very much.

Peter Robinson With this application, I'm noting a conflict in recusal by both Mr. Kraut and
Dr. Strange.

Peter Robinson Application 2 12 2 5 1 C, Hospice Care Network doing business as
Hospice Care of Long Island and Queens South Shore. This is in Nassau County. They're
aquiring the assets of Hospice of Westchester, Putnam and adding Westchester and
Putnam as approved counties. They're closing HWP's 540 White Plains Road Tarrytown
office and will use a new assumed name in the expanded service area. All of that has the
approval of the department with a condition and contingencies as it does from the
committee. | so move.

Dr. Boufford A second, please.

Dr. Boufford Dr. Berliner.

Dr. Boufford | notice Mr. Kraut has left the space. | don't see Dr. Strange's name, so |
assume he is no longer on the call in terms of the recusals.

Dr. Boufford Any questions from council members?
Dr. Boufford All in favor?

Dr. Boufford Any opposed?

Dr. Boufford Any abstentions?

Dr. Boufford Unanimous approval.
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Dr. Boufford We can invite Mr. Kraut back and Dr. Strange if he's still holding.
Peter Robinson Very good. Very good.

Peter Robinson Another batch. 212 0 7 9 E, Ambulatory Surgery Center of Western
New York LLC in Erie County. This transfer 77 percent of ownership interest from 23
existing members to one new member. The department recommends approval with
conditions and contingencies with an expiration of the operating certificate 3 years from
the date of issuance, as does the committee. Application 212 05 7 B, New York Med
South Bronx LLC in Bronx County establish and construct a diagnostic and treatment
center to be located at 2825 Third Avenue in the Bronx. The department recommends
approval with conditions and contingencies, as did the committee. Application2 121 8 2
E, Main Street Radiology at Bayside LLC in Queens County. Transfer ownership interest in
a member LLC from 10 withdrawing members to the remaining members and 7 new
members. Here, the department recommends approval, as does the committee.
Application 2 1 2 2 0 8 B, World Health Clinicians Inc doing business as Circle Care
Center in Westchester, Westchester County. Establish and construct an Article 28
Diagnostic and Treatment Center to be located at 34 South Broadway in White Plains. The
department recommends approval with conditions and contingencies, as does the
committee. | make a motion for this batch.

Dr. Boufford A second by Dr. Gutierrez.
Dr. Boufford Any questions from council members?

Dr. Boufford Did you leave out on purpose the Bronx Community Health or did | just not
hear you?

Peter Robinson New York Med South Bronx, is that what you're talking about?
Dr. Boufford Number 5.

Peter Robinson | paused at the application because this next one has a recusal that just
came in.

Dr. Boufford Sorry.

Dr. Boufford We're voting on 1-4 then.

Peter Robinson On the ones that I've just brought forward.
Dr. Boufford Any questions from the council members?
Dr. Boufford All in favor?

Dr. Boufford Any nays?

Dr. Boufford Any abstentions?

Dr. Boufford Unanimous approval.

Dr. Boufford Moving on to the next one.
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Peter Robinson This application includes a recusal by Dr. Torres.

Peter Robinson Application 2 12 2 1 3 B, East 180 Operating LLC doing business as
East 180th Health Street Health and Treatment Center in the Bronx to establish and
construct a diagnostic and treatment center located at 870 East 180th Street in the Bronx.
The department and the committee recommend approval with conditions and
contingencies. | so move.

Dr. Boufford A second from Dr. Gutierrez.

Dr. Boufford Dr. Torres, would you leave the meeting, please, so that we can vote.

Dr. Boufford There he goes.

Dr. Boufford Any questions from council members?

Dr. Boufford All in favor?

Dr. Boufford Opposed?

Dr. Boufford Any abstentions?

Dr. Boufford Unanimous approval.

Dr. Boufford Dr. Torres can come back.

Peter Robinson Thank you.

Peter Robinson Now, your favorite Bronx Community Health Network.

Peter Robinson Application 2 12 2 1 9 B, Bronx Community Health Network in Bronx
County to establish and construct a diagnostic and treatment center at 3763 White Plains
Road in the Bronx with a mobile van extension clinic to provide primary care and dental
services. Here, the department recommends approval with conditions and contingencies,
as does the committee. Also certificates of amendment to the Certificate of Incorporation
for NYP Community Programs Inc for change purposes. Here, the department and the
Committee recommend approval. A restated certificate of incorporation for the Northeast
Health Foundation, which is a name change. The department recommends and the
committee recommend approval as well. | move that batch.

Dr. Boufford A second?

Dr. Boufford Dr. Rugge.

Dr. Boufford | want to correct my misstatement. The initial vote in this sequence was on
items 1, 2 and 3. We can just make that change and then 4 was taken separately because
of the recusal of Dr. Torres. We have Item 5 with the Bronx Community Health Center. |

may have an old copy of the agenda, but that's the order they're in.

Peter Robinson The certificates that | mentioned.
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Dr. Boufford And the certificates that you mentioned. We're voting on five and then the
two amendments.

Peter Robinson Correct.

Dr. Boufford Any questions from the council?
Dr. Boufford All in favor?

Dr. Boufford Any opposed?

Dr. Boufford Any abstentions?

Dr. Boufford Unanimous approval.

Peter Robinson Thank you.

Peter Robinson Application 2 12 1 7 6 B, Columbia, New York Presbyterian Advanced
Imaging Inc in New York County.

Peter Robinson | want to note here an interest and abstention by Dr. Lim.

Peter Robinson To establish and construct a diagnostic and treatment center at 710 West
168th Street in New York and an extension clinic at 722 West 168th Street in New York,
both specializing in radiology and imaging services. The department and the committee
recommend approval with conditions and contingencies. | so move.

Dr. Boufford Again, from Dr. Gutierrez.

Dr. Boufford Any questions from council members?

Dr. Boufford All in favor?

Dr. Boufford Any opposed?

Dr. Boufford Any abstentions?

Dr. Boufford Dr Lim is abstaining.

Peter Robinson Yes, it's an interest and abstention. Correct.

Dr. Boufford Yeah.

Dr. Boufford Just notice she actually did it in in real time just a minute ago.

Peter Robinson Very good.

Peter Robinson And then finally, | did note at the opening of my remarks the deferral of

application 21 2 2 4 2 B, New York Pace Care Facility LLC in Kings County. This was the
related application that | was making reference to earlier.
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Peter Robinson And with that, | conclude the report of the Establishment and Project
Review Committee.

Dr. Boufford Thank you very much.

Dr. Boufford Just as we go here, | wanted to before adjourning. | wanted to take this time.
This is another turnover in the Department of Health, which is going to be a great loss for
this council, which is to recognize Lisa Thompson. This is her last meeting. She'll be
retiring at the end of this month. We want to have the camera on Lisa. She began her
service in June of 1987, working with the then Codes Committee. In the early 2000's, she
was liaison with the Public Health Council's Establishment Committee. In 2010, appointed
by Commissioner to serve as the Assistant Executive Secretary to this group. Obviously
anyone here who knows the work that goes on behind the scenes, | don't even have to
elaborate. We would not be here as well organized and our follow ups would not be as well
tracked without the work of Colleen and especially Lisa since she is going to be leaving us.
She's been somebody we have been counting on for over the past 10 years. She's also
worked to help establish procedures that have helped the meeting run seamlessly
regardless of circumstances. | think I've got a quote here from her colleague. Blizzards,
storms, floods, technical difficulties, interruptions of transportation, sometimes walking
when all those didn't work to get to the meetings, both in New York City, | have to say, and
also in Albany and other locations over the years. She's met a lot of people on the way. |
think everybody just has such incredible positive feelings for Lisa. She's famous and
infamous. Maybe give her a chance to to respond. We hope she'll find retirement very
boring. Who knows, we might see her again in some other incarnation, but we will have a
sort of formal statement for you at the next meeting, but we did want to wish her all the
best in this formal meeting.

Dr. Boufford Lisa, let me invite you to make a comment if you'd like.
All (Clapping)

Dr. Boufford Let me make you make a comment, maybe ask you to make a comment,
please, before we give you our request.

Lisa Thomson | don't know if | can. | just want to thank all of you for work on the council
and especially my twin. | just have to say, just look for our book, because we're going to
have many, many episodes in it. Honestly, thank you all for the work we've done. You've
all been so kind to me. I'm going to miss you all. Who knows, | may make an appearance
at one of these meetings.

Lisa Thomson Thank you so much.

Dr. Boufford Thank you very much, Lisa. | really appreciate it.

Jeffrey Kraut Lisa, | just want to add you are truly a dedicated public service. We're so
grateful for all the support you've given us over the years. People do not understand how
much work goes into getting one of these meetings done. We really appreciate it. | can't

add anything more than Jo said.

Jeffrey Kraut Thank you.
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Dr. Boufford Everyone says they're going to miss you and they wish you well and got lots
of handshaking and applause, so thanks so much again, Lisa.

Dr. Boufford Thank you.

Dr. Boufford That ends the public portion of the Public Health and Health Planning
Council for this meeting. We're now adjourned. Our next regularly scheduled committee
just May 12th. Our full council meeting will convene again on June 2nd. Thank you all so
much for your continuing engagement and commitment, and we'll see you in May and or
June. Thanks a lot.

Peter Robinson Where is the meeting?

Dr. Boufford Meeting stands adjourned.
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Public Health and Health Planning Council

2023 Timeline
PHHPC PHHPC *Main
Committee Meeting Full Council Meeting PHHPC Meeting

Location

01/26/23 02/09/23 NYC

03/30/23 04/18/23 Albany

06/15/23 06/29/23 NYC

08/24/23 09/07/23 NYC

11/02/23 11/16/23 Albany

PHHPC meetings begin @ 10:00 a.m. *Main meeting site is listed but there may be multiple meeting locations available for
attendance by PHHPC members, applicants, and members of the general public.

Albany Location — Empire State Plaza, Concourse Level, Meeting Room 6
NYC Location - 90 Church Street, Meeting Rooms A/B, 4" Floor, New York, NY



Pursuant to the authority vested in the Public Health and Health Planning Council and the
Commissioner of Health by sections 201, 206 and 2803 of the Public Health Law and sections
461 and 461-¢ of the Social Services Law, Title 10 of the Official Compilation of Codes, Rules
and Regulations of the State of New York (NYCRR) is hereby amended by adding a new
Subpart 66-4, to be effective upon publication of a Notice of Adoption in the New York State

Register, to read as follows:

A new Subpart 66-4, titled COVID-19 Nursing Home and Adult Care Facility Vaccination

Program, is added to read as follows:

66-4.1. Requirements for Nursing Homes

(a) Every nursing home regulated pursuant to Part 415 of this Title shall offer all consenting,
unvaccinated existing personnel and residents an opportunity to receive the first or any
recommended next or booster dose of the COVID-19 vaccine.

(b) The operator and administrator of every nursing home regulated pursuant to Part 415 of this
Title must ensure that all new personnel, including employees and contract staff, and every new
resident and resident readmitted to the facility has an opportunity to receive the first or any
recommended next or booster dose of the COVID-19 vaccine within fourteen days of having
been hired by or admitted or readmitted to such facility, as applicable.

(c) The requirement to ensure that all new and current personnel and residents have an
opportunity to receive the COVID-19 vaccination, as set forth in subdivisions (a) and (b) of this

section, shall include, but not be limited to:



(1) Posting conspicuous signage throughout the facility, including at points of entry and exit and
each residential hallway, reminding personnel and residents that the facility offers COVID-19
vaccination; and

(2) Providing all personnel and residents who decline to be vaccinated a written affirmation for
their signature, which indicates that they were offered the opportunity for a COVID-19
vaccination but declined. Such affirmation must state that the signatory is aware that, if they later
decide to be vaccinated for COVID-19, it is their responsibility to request vaccination from the
facility. The facility shall maintain signed affirmations on file at the facility and make such forms
available at the request of the Department.

(d) Nursing homes must comply with the requirements for vaccination of personnel in 10

NYCRR § 415.19(a)(5).

66-4.2. Requirements for Adult Care Facilities

(a) The operator and administrator of every adult care facility regulated pursuant to Parts 487,
488 and 490 of Title 18 of the NYCRR and Part 1001 of this Title shall make diligent efforts to
arrange for all consenting, unvaccinated existing personnel and residents to register for a vaccine
appointment and an appointment to receive any recommended booster, and shall document
attempts to schedule and methods used to schedule the vaccine in the individual’s personnel file
or case management notes, as applicable.

(b) The operator and administrator of every adult care facility regulated pursuant to Parts 487,
488 and 490 of Title 18 of the NYCRR and Part 1001 of this Title must arrange for the COVID-
19 vaccination, including the first or any recommended next or booster dose, of all new

personnel, including employees and contract staff, and every new resident and resident



readmitted to the facility. The requirement to arrange for COVID-19 vaccination of such

personnel and residents shall include, but not be limited to:

(1) For residents:
(1) during the pre-admission screening process, and in no event after the first day of
admission or readmission, the adult care facility shall screen the prospective or newly-
admitted or readmitted resident for COVID-19 vaccine eligibility, including whether any
first doses of the vaccine were previously administered, and whether the resident is
interested in obtaining the COVID-19 vaccine, including a recommended booster. Such
information shall be documented with the resident’s pre-admission screening information
and, if admitted, retained in the resident’s case management records; and
(i1) within seven days of admission or readmission, the facility shall make diligent efforts
to schedule all consenting and eligible new or readmitted residents for the COVID-19
vaccination, including a recommended booster. The facility must document attempts to
schedule and methods used to schedule the vaccine appointment in the resident’s case
management notes.

(2) For personnel:
(1) during the pre-employment screening process, the facility shall solicit information
from the prospective personnel regarding their vaccination status, including whether any
first doses of the vaccine were previously administered, and whether the prospective
personnel is interested in obtaining the COVID-19 vaccine. Such information must be
documented with the personnel’s pre-employment screening information and, if hired,
retained in the personnel file; provided, however, that nothing in this paragraph shall be

construed to require an adult care facility to make any hiring determination based upon



the prospective personnel’s COVID-19 vaccination status, history, or interest in COVID-

19 vaccination; and

(11) within seven days of hiring new personnel, the facility shall make diligent efforts to

schedule all consenting and eligible new personnel for the COVID-19 vaccination. The

facility must document attempts to schedule and methods used to schedule the vaccine

appointment in the individual’s personnel file.

(i11) Adult care facilities must comply with the requirements for vaccination of personnel

in I8 NYCRR §§487.9(a)(18), 488.9(a)(14), 490.9(a)(15), and 10 NYCRR

§1001.11(q)(5), as applicable.
(c) The facility shall further provide all current and new personnel and residents who decline to
be vaccinated a written affirmation for their signature, which indicates that they were offered the
opportunity for the facility to arrange for a COVID-19 vaccination, but declined. Such
affirmation must state that the signatory is aware that, if they later decide to be vaccinated for
COVID-19, it is their responsibility to request the facility arrange for their vaccination. The
facility shall maintain signed affirmations on file at the facility and make such forms available at

the request of the Department.

66-4.3. Penalties.

(a) A violation of any provision of this Subpart shall be subject to penalties in accordance with
sections 12 and 12-b of the Public Health Law.

(b) For adult care facilities, failure to arrange for the vaccination of every facility resident and
personnel as set forth in section 66-4.2 of this Part constitutes a “failure in systemic practices and

procedures” under Social Services Law 460-d(7)(b)(2)(iii) and pursuant to 18 NYCRR



486.5(a)(4)(v).
(c) In addition to any monetary penalties or referral for criminal investigation to appropriate
entities, the Department shall be empowered to immediately take custody and control of such

vaccine at a nursing home and re-allocate to another provider.



REGULATORY IMPACT STATEMENT

Statutory Authority:

The statutory authority is provided under sections 201, 206, and 2803 of the Public
Health Law (PHL) and sections 461 and 461-¢ of the Social Services Law (SSL).

PHL § 201 authorizes the New York State Department of Health (Department) to control
and promote the control of communicable diseases to reduce their spread. Likewise, PHL § 206
authorizes the Commissioner of Health to take cognizance of the interests of health and life of
the people of the state, and of all matters pertaining thereto and exercise the functions, powers
and duties of the department prescribed by law, including control of communicable diseases.

PHL § 2803 authorizes the promulgation of such regulations as may be necessary to
implement the purposes and provisions of PHL Article 28, including the establishment of
minimum standards governing the operation of health care facilities.

SSL § 461 requires the Department to promulgate regulations establishing general
standards applicable to Adult Care Facilities (ACF). SSL § 461-e authorizes the Department to
promulgate regulations to require adult care facilities to maintain certain records with respect to

the facilities residents and the operation of the facility.

Legislative Objectives:

The legislative objectives of PHL §§ 201 and 206 are to protect the health and life of the
people of the State of New York, including by controlling the spread of communicable diseases.
The legislative objectives of PHL Article 28, including PHL § 2803, include the efficient
provision and proper utilization of health services of the highest quality. The legislative

objective of SSL § 461 is to promote the health and well-being of residents of adult care



facilities. Collectively, the legislative purpose of these statutes is to protect the residents of New

York’s long-term care facilities by providing safe, efficient, and adequate care.

Needs and Benefits:

These regulations are necessary to prevent the spread of COVID-19 in nursing homes and
adult care facilities and to help ensure the health and life of residents of nursing homes and ACFs
by requiring such congregate care facilities to offer or arrange for consenting residents and
personnel to receive the COVID-19 vaccine. This requirement will help ensure residents are less
likely to suffer a COVID-related death or severe illness and that fewer staff test positive for
COVID-19. To date, there are an approximate 8,200 (9%) nursing home and 1,100 (4%) adult
care facility residents that remain unvaccinated. As such, the potential for COVID-19
introduction or re-introduction to this vulnerable population remains a risk and the need for
protecting their health and safety a top high priority.

COVID-19 is a disease that causes mild to severe respiratory symptoms, including fever,
cough, and difficulty breathing. People infected with COVID-19 have had symptoms ranging
from those that are mild (like a common cold) to severe pneumonia that requires medical care in
a general hospital and can be fatal. Given the disproportionate adverse health impacts of
COVID-19 for older adults and those with comorbidities, many of whom reside in New York’s
nursing homes and ACFs, it is imperative that nursing homes and ACFs facilitate the prompt
vaccination of its residents. Moreover, in order to ensure that nursing home and ACF personnel
can safely provide resident care, it is critically important that nursing homes offer continued

COVID-19 vaccinations on-site for their current and new personnel and that ACFs arrange for



their current and new personnel to receive the COVID-19 vaccine at an off-site location, such as
a pharmacy.
Based on the foregoing, the Department has made the determination that this emergency

regulation is necessary to best protect the residents of New York’s nursing homes and ACFs.

COSTS:
Costs to Regulated Parties:

The purpose of this regulation is to require nursing homes and ACFs to promptly
coordinate the COVID-19 vaccination of their residents and personnel. For nursing homes,
costs are expected to be minimal given that the COVID-19 vaccine is provided free of charge,
and Medicare reimbursement is available to help Medicare-enrolled nursing homes cover
administrative costs; specifically, pursuant to April 2, 2021 guidance from the Centers for
Medicare & Medicaid Services (CMS), “starting on March 15, 2021, for single dose COVID-19
vaccines, Medicare pays approximately $40 for its administration. Starting on March 15, 2021,
for COVID-19 vaccines requiring multiple doses, Medicare pays approximately $40 for each
dose in the series.” Nursing homes will need in some circumstances to absorb the administrative
costs associated with reporting doses of vaccine administered to the appropriate vaccine registry
when not reported by an outside vendor or pharmacy provider.

For ACFs, costs to facilities are minimal to none, as ACFs will be responsible for
arranging vaccinations at off-site locations, such as a local pharmacy. Many ACFs have vehicles
which can be used for necessary transport, but there may be minimal costs associated with
transportation, particularly if the distance to the vaccination site is great and/or if the ACF does

not readily have access to a vehicle.



Costs to Local and State Governments:

This regulation will not impact local or State governments unless they operate a nursing
home or ACF, in which case costs will be the same as costs for private entities. Currently, there
are 21 nursing homes operated by local governments (counties and municipalities) and 6 nursing
homes operated by the State. Additionally, there are currently two adult care facilities operated

by county governments.

Costs to the Department of Health:
This regulation will not result in any additional operational costs to the Department of

Health.

Paperwork:
This regulation imposes no additional paperwork. Although the regulation requires
recordkeeping by facilities, including documentation in personnel files and resident clinical or

case management records, these records must already be maintained by facilities.

Local Government Mandates:
Nursing homes and ACFs operated by local governments will be affected and will be
subject to the same requirements as any other nursing home licensed under PHL Article 28 or

ACEF licensed under SSL Article 7, Title 2.

Duplication:

These regulations do not duplicate any State or federal rules.



Alternatives:

The Department believes that promulgation of this regulation is the most effective means
of ensuring that nursing homes and ACFs adequately ensure their residents and personnel are
vaccinated against COVID-19. Accordingly, the alternative of not issuing these regulations was

rejected.

Federal Standards:

No federal standards apply.

Compliance Schedule:
The regulations will become effective upon publication of a Notice of Adoption in the

New York State Register.

Contact Person: Katherine Ceroalo
New York State Department of Health
Bureau of Program Counsel, Regulatory Affairs Unit
Corning Tower Building, Room 2438
Empire State Plaza
Albany, New York 12237
(518) 473-7488
(518) 473-2019 (FAX)
REGSOQNA @health.ny.gov
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REGULATORY FLEXIBILITY ANALYSIS

Effect on Small Business and Local Government:

This regulation will not impact local governments or small businesses unless they
operate a nursing home or ACF. Currently, there are 21 nursing homes operated by local
governments (counties and municipalities) and 6 nursing homes operated by the State.
Additionally, there are currently two ACFs operated by county governments (Chenango and
Warren Counties).

Additionally, to date, 79 nursing homes in New York qualify as small businesses given
that they have 100 or fewer employees. There are also 483 ACFs that have 100 or fewer

employees and therefore qualify as small businesses.

Compliance Requirements:

This regulation primarily requires nursing homes and ACFs to promptly coordinate the
COVID-19 vaccination of their residents and personnel. Specifically, nursing homes will be
required to offer ongoing COVID-19 vaccinations at the facility, and ACFs will be responsible
for arranging vaccinations at off-site locations, such as State-run vaccination sites or a local
pharmacy. The regulation also requires facilities to provide all current and new personnel and
residents who decline to be vaccinated a written affirmation for their signature, which indicates
that they were offered the opportunity for the facility to arrange for or offer, as applicable, a
COVID-19 vaccination, but they declined. Further, nursing homes are required to post
conspicuous signage throughout the facility reminding personnel and residents that the facility

offers COVID-19 vaccinations.

11



Professional Services:
No professional services are required by this regulation. However, nursing homes may
choose to partner with a pharmacy to offer COVID-19 vaccinations for personnel and residents

of the facility, rather than receiving and administering the vaccine directly.

Compliance Costs:

This regulation requires nursing homes and ACFs to promptly coordinate the COVID-19
vaccination of their residents and personnel. Specifically, nursing homes will be required to
offer ongoing COVID-19 vaccinations at the facility, and ACFs will be responsible for arranging
vaccinations at off-site locations, such as a local pharmacy. For nursing homes, costs are
expected to be minimal given that the COVID-19 vaccine is provided free of charge, and
Medicare reimbursement is available to help Medicare-enrolled nursing homes cover
administrative costs; specifically, pursuant to April 2, 2021 guidance from the Centers for
Medicare & Medicaid Services (CMS), “starting on March 15, 2021, for single dose COVID-19
vaccines, Medicare pays approximately $40 for its administration. Starting on March 15, 2021,
for COVID-19 vaccines requiring multiple doses, Medicare pays approximately $40 for each
dose in the series.” Nursing homes will need in some circumstances to absorb the administrative
costs associated with reporting doses of vaccine administered to the appropriate vaccine registry
when not reported by an outside vendor or pharmacy provider.

For ACFs, costs to facilities are minimal to none, as ACFs will be responsible for
arranging vaccinations at off-site locations, such as a local pharmacy. Many ACFs have vehicles

which can be used for necessary transport, but there may be minimal costs associated with
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transportation particularly if the distance to the vaccination site is great and/or if the ACF does

not readily have access to a vehicle.

Economic and Technological Feasibility:

There are no economic or technological impediments to the rule changes.

Minimizing Adverse Impact:

This regulation is consistent with the existing responsibilities nursing homes and ACFs
have to maintain the health and safety of residents, ensure sufficient staffing levels, and ensure
staff are free from communicable diseases. Therefore, any adverse impacts are expected to be

minimal and are outweighed by the regulation’s health and safety benefits to residents and staff.

Small Business and Local Government Participation:

Due to the urgent need to ensure ACF and NH staff and residents are vaccinated as soon
as possible given the seriousness of COVID-19 if contracted, particularly by older adults or
persons with comorbidities, small business and local governments were not directly consulted.
However, the Department will notify such entities of the existence of these regulations and the

opportunity to submit comments or questions to the Department.

Cure Period:

This regulation does not include a cure period given the serious threat the COVID-19
virus causes to all New Yorkers, particularly those residing in nursing homes and adult care

facilities, considering such residents’ age and comorbidities. As detailed more fully within the
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regulations, nursing homes and adult care facilities will have 14 and 7 days, respectively, to offer
vaccinations to residents and staff. The Department finds these 14- and 7-day periods to comply
with the regulatory requirements are sufficient to ensure facilities can establish or revise their
vaccination policies and procedures, while balancing the urgent need to protect facility residents

and personnel from this dangerous disease.
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RURAL AREA FLEXIBILITY ANALYSIS
Type and Estimated Numbers of Rural Areas:

Although this rule applies uniformly throughout the state, including rural areas, for the
purposes of this Rural Area Flexibility Analysis (RAFA), “rural area” means areas of the state
defined by Exec. Law § 481(7) (SAPA § 102(10)). Per Exec. Law § 481(7), rural areas are
defined as “counties within the state having less than two hundred thousand population, and the
municipalities, individuals, institutions, communities, and programs and such other entities or
resources found therein. In counties of two hundred thousand or greater population ‘rural areas’
means towns with population densities of one hundred fifty persons or less per square mile, and
the villages, individuals, institutions, communities, programs and such other entities or resources
as are found therein.”

The following 43 counties have a population of less than 200,000 based upon the United

States Census estimated county populations for 2010:

Allegany County Greene County Schoharie County
Cattaraugus County Hamilton County Schuyler County
Cayuga County Herkimer County Seneca County
Chautauqua County Jefferson County St. Lawrence County
Chemung County Lewis County Steuben County
Chenango County Livingston County Sullivan County
Clinton County Madison County Tioga County
Columbia County Montgomery County Tompkins County
Cortland County Ontario County Ulster County

Delaware County
Essex County
Franklin County
Fulton County
Genesee County

Orleans County
Oswego County
Otsego County
Putnam County
Rensselaer County
Schenectady County
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Warren County
Washington County
Wayne County
Wyoming County
Yates County



The following counties of have population of 200,000 or greater, and towns with
population densities of 150 person or fewer per square mile, based upon the United States

Census estimated county populations for 2010:

Albany County Monroe County Orange County
Broome County Niagara County Saratoga County
Dutchess County Oneida County Suffolk County
Erie County Onondaga County

Both licensed nursing homes and ACFs are located in these identified rural areas.

Reporting, recordkeeping, and other compliance requirements; and professional services:
This regulation imposes no additional paperwork. Although the regulation requires
recordkeeping by facilities, including documentation in personnel files and resident clinical or
case management records, these records must already be maintained by facilities. Additionally,
no professional services are required by this regulation. However, nursing homes may choose to
partner with a pharmacy to offer COVID-19 vaccinations for personnel and residents of the

facility, rather than receiving and administering the vaccine directly.

Compliance Costs:

This regulation requires nursing homes and ACFs to promptly coordinate the COVID-19
vaccination of their residents and personnel. Specifically, nursing homes will be required to
offer ongoing COVID-19 vaccinations at the facility, and ACFs will be responsible for arranging
vaccinations at off-site locations, such as a local pharmacy. For nursing homes, costs are
expected to be minimal given that the COVID-19 vaccine is provided free of charge, and

Medicare reimbursement is available to help Medicare-enrolled nursing homes cover
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administrative costs; specifically, pursuant to April 2, 2021 guidance from the Centers for
Medicare & Medicaid Services (CMS), “starting on March 15, 2021, for single dose COVID-19
vaccines, Medicare pays approximately $40 for its administration. Starting on March 15, 2021,
for COVID-19 vaccines requiring multiple doses, Medicare pays approximately $40 for each
dose in the series.” Nursing homes will need in some circumstances to absorb the administrative
costs associated with reporting doses of vaccine administered to the appropriate vaccine registry
when not reported by an outside vendor or pharmacy provider.

For ACFs, costs to facilities are minimal to none, as ACFs will be responsible for
arranging vaccinations at off-site locations, such as a local pharmacy. Many ACFs have vehicles
which can be used for necessary transport, but there may be minimal costs associated with
transportation particularly if the distance to the vaccination site is great and/or if the ACF does

not readily have access to a vehicle.

Economic and Technological Feasibility:

There are no economic or technological impediments to the rule changes.

Minimizing Adverse Impact:

This regulation is consistent with the existing responsibilities nursing homes and ACFs
have to maintain the health and safety of residents, ensure sufficient staffing levels, and ensure
staff are free from communicable diseases. Therefore, any adverse impacts are expected to be

minimal and are outweighed by the regulation’s health and safety benefits to residents and staff.
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Rural Area Participation:

Due to the urgent need to ensure ACF and NH staff and residents are vaccinated as soon
as possible given the seriousness of the COVID-19 virus on this population, facilities located in
rural areas were not directly consulted. However, the Department will notify covered entities
located in rural areas of the existence of these regulations and the opportunity to submit

comments or questions to the Department.
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STATEMENT IN LIEU OF JOB IMPACT STATEMENT

A Job Impact Statement for these regulations is not being submitted because it is apparent
from the nature and purposes of the amendments that they will not have a substantial adverse

impact on jobs and/or employment opportunities.
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Pursuant to the authority vested in the Commissioner of Health by Section 2803 of the Public
Health Law, Title 10 (Health) of the Official Compilation of Codes, Rules and Regulations of the
State of New York is amended by amending sections 405.11 and 415.19, to be effective upon

publication of a Notice of Adoption in the New York State Register, to read as follows:

Section 405.11 is amended by adding a new subdivision (g) as follows:

(g) (1) The hospital shall possess and maintain a supply of all necessary items of personal
protective equipment (PPE) sufficient to protect health care personnel, consistent with federal

Centers for Disease Control and Prevention guidance, for at least 60 days, by August 31, 2021.

(2) The 60-day stockpile requirement set forth in paragraph (1) of this subdivision shall be

determined by the Department as follows for each type of required PPE:

(1) for single gloves, fifteen percent, multiplied by the number of the hospital’s staffed beds as

determined by the Department, multiplied by 550;

(i1) for gowns, fifteen percent, multiplied by the number of the hospital’s staffed beds as

determined by the Department, multiplied by 41;

(i11) for surgical masks, fifteen percent, multiplied by the number of the hospital’s staffed beds as

determined by the Department, multiplied by 21; and

(iv) for N95 respirator masks, fifteen percent, multiplied by the number of the hospital’s staffed

beds as determined by the Department, multiplied by 9.6.

(3) The Commissioner shall have discretion to increase the stockpile requirement set forth in

paragraph (1) of this subdivision from 60 days to 90 days where there is a State or local public



health emergency declared pursuant to Section 24 or 28 of the Executive Law. Hospitals shall
possess and maintain the necessary 90-day stockpile of PPE by the deadline set forth by the

Commissioner.

(4) In order to maximize the shelf life of stockpiled inventory, providers should follow the
appropriate storage conditions as outlined by manufacturers and inventory should be rotated
through regular usage and replace what has been used in order to ensure a consistent readiness
level, and expired products should be disposed of when their expiration date has passed. Expired
products shall not be used to comply with the stockpile requirement set forth in paragraph (1) of

this subdivision.

(5) Failure to possess and maintain the required supply of PPE may result in the revocation,
limitation, or suspension of the hospital’s license; provided, however, that no such revocation,
limitation, or suspension shall be ordered unless the Department has provided the hospital with a
fourteen day grace period, solely for a hospital’s first violation of this section, to achieve

compliance with the requirement set forth herein.

Section 415.19 is amended by adding a new subdivision (f) as follows:

(f) (1) The nursing home shall possess and maintain a supply of all necessary items of personal
protective equipment (PPE) sufficient to protect health care personnel, consistent with federal

Centers for Disease Control and Prevention guidance, for at least 60 days, by August 31, 2021.

(2) The 60-day stockpile requirement set forth in paragraph (1) of this subdivision shall be

determined by the Department as follows for each type of required PPE:



(1) for single gloves, the applicable positivity rate, multiplied by the number of certified nursing

home beds as indicated on the nursing home’s operating certificate, multiplied by 24;

(i) for gowns, the applicable positivity rate, multiplied by the number of certified nursing home

beds as indicated on the nursing home’s operating certificate, multiplied by 3;

(1i1) for surgical masks, the applicable positivity rate, multiplied by the number of certified
nursing home beds as indicated on the nursing home’s operating certificate, multiplied by 1.5;

and

(iv) for N95 respirator masks, the applicable positivity rate, multiplied by the number of certified

nursing home beds as indicated on the nursing home’s operating certificate, multiplied by 1.4.

(v) For the purposes of this paragraph, the term “applicable positivity rate” shall mean the greater

of the following positivity rates:

(a) The nursing home’s average COVID-19 positivity rate, based on reports made to the

Department, during the period April 26, 2020 through May 20, 2020; or

(b) The nursing home’s average COVID-19 positivity rate, based on reports made to the

Department, during the period January 3, 2021 through January 31, 2021; or

(c) 20.15 percent, representing the highest Regional Economic Development Council average
COVID-19 positivity rate, as reported to the Department, during the periods April 26, 2020

through May 20, 2020 and January 3, 2021 through January 31, 2021.

(3) In order to maximize the shelf life of stockpiled inventory, providers should follow the
appropriate storage conditions as outlined by manufacturers and inventory should be rotated

through regular usage and replace what has been used in order to ensure a consistent readiness



level, and expired products should be disposed of when their expiration date has passed. Expired
products shall not be used to comply with the stockpile requirement set forth in paragraph (1) of

this subdivision.

(4) Failure to possess and maintain the required supply of PPE may result in the revocation,
limitation, or suspension of the nursing home’s license; provided, however, that no such
revocation, limitation, or suspension shall be ordered unless the Department has provided the
nursing home with a fourteen day grace period, solely for a nursing home’s first violation of this

section, to achieve compliance with the requirement set forth herein.



REGULATORY IMPACT STATEMENT

Statutory Authority:

Section 2803 of the Public Health Law (PHL) authorizes the promulgation of such
regulations as may be necessary to implement the purposes and provisions of PHL Article
28, including the establishment of minimum standards governing the operation of health

care facilities, including hospitals and nursing homes.

Legislative Objectives:
The legislative objectives of PHL Article 28 include the protection and promotion
of the health of the residents of the State by requiring the efficient provision and proper

utilization of health services, of the highest quality at a reasonable cost.

Needs and Benefits:

The 2019 Coronavirus (COVID-19) is a disease that causes mild to severe respiratory
symptoms, including fever, cough, and difficulty breathing. People infected with COVID-19
have had symptoms ranging from those that are mild (like a common cold) to severe pneumonia
that requires medical care in a general hospital and can be fatal, with a disproportionate risk of
severe illness for older adults and/or those who have serious underlying medical health
conditions.

On January 30, 2020, the World Health Organization (WHO) designated the COVID-19
outbreak as a Public Health Emergency of International Concern. On a national level, the
Secretary of Health and Human Services determined on January 31, 2020 that as a result of
confirmed cases of COVID-19 in the United States, a public health emergency existed and had

existed since January 27, 2020, nationwide. Thereafter, the situation rapidly evolved throughout



the world, with many countries, including the United States, quickly progressing from the
identification of travel-associated cases to person-to-person transmission among close contacts of
travel-associated cases, and finally to widespread community transmission of COVID-19.

In order for hospital and nursing home staff to safely provide care for COVID-19 positive
patients and residents, or patients and residents infected with another communicable disease,
while ensuring that they themselves do not become infected with COVID-19 or any other
communicable disease, it is critically important that personal protective equipment (PPE),
including masks, gloves, respirators, face shields and gowns, is readily available and are used.
Therefore, as a result of global PPE shortages at the outset of the State of Emergency, New York
State provided general hospitals, nursing homes, and other medical facilities with PPE from the
State’s emergency stockpile from the beginning of the COVID-19 outbreak. However, hospitals
and nursing homes must ensure sufficient PPE stockpiles exist for any future communicable
disease outbreaks to ensure each facility is adequately prepared to protect its staff and patients or
residents, without needing to rely on the State’s emergency stockpile.

Based on the foregoing, the Department has made the determination that this regulation is
necessary to ensure that all general hospitals and nursing homes maintain a 60-day supply of
PPE to ensure that sufficient PPE is available in the event of a continuation or resurgence of the

COVID-19 outbreak or another communicable disease outbreak.

COSTS:

Costs to Regulated Parties:
The purpose of this regulation is to require general hospitals and nursing homes to
maintain adequate stockpiles of PPE. The initial cost to facilities as they establish stockpiles of

PPE will vary depending on the number of staff working at each facility. However, the



Department anticipates that hospitals and nursing homes will routinely use stockpiled PPE as
part of their routine operations; while facilities must maintain the requisite stockpile at all times
in the event of an emergency need, facilities are expected to rotate through their stockpiles
routinely to ensure the PPE does not expire and is replaced with new PPE, thereby helping to
balance facility expenditures over time. Further, in the event of an emergency need, hospitals
and nursing homes are expected to tap into their stockpiles; as such, hospitals and nursing homes
will ultimately use equipment which would have been purchased had a stockpile not existed,
thereby mitigating overall costs. Moreover, nursing homes are statutorily obligated to maintain
or contract to have at least a two-month supply of PPE pursuant to Public Health Law section

2803(12). As such, this regulation imposes no long-term additional costs to regulated parties.

Costs to Local and State Governments:
This regulation will not impact local or State governments unless they operate a general

hospital or nursing home, in which case costs will be the same as costs for private entities.

Costs to the Department of Health:
This regulation will not result in any additional operational costs to the Department of

Health.

Paperwork:

This regulation imposes no addition paperwork.



Local Government Mandates:
General hospitals and nursing homes operated by local governments will be affected and
will be subject to the same requirements as any other general hospital licensed under PHL

Article 28.

Duplication:

These regulations do not duplicate any State or federal rules.

Alternatives:
The Department believes that promulgation of this regulation is the most effective means
of ensuring that general hospitals and nursing homes have adequate stockpiles of PPE necessary

to protect hospital staff from communicable diseases, compared to any alternate course of action.

Federal Standards:

No federal standards apply to stockpiling of such equipment at hospitals.

Compliance Schedule:
The regulations will become effective upon publication of a Notice of Adoption in the
New York State Register. These regulations are expected to be proposed for permanent adoption

at a future meeting of the Public Health and Health Planning Council.



Contact Person:

Katherine Ceroalo

New York State Department of Health

Bureau of Program Counsel, Regulatory Affairs Unit
Corning Tower Building, Room 2438

Empire State Plaza

Albany, New York 12237

(518) 473-7488

(518) 473-2019 (FAX)

REGSOQNA@health.ny.gov
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REGULATORY FLEXIBILITY ANALYSIS

Effect on Small Business and Local Government:

This regulation will not impact local governments or small businesses unless they
operate a general hospital or a nursing home. Currently there are five general hospitals in New
York that employ less than 100 staff and qualify as small businesses, and there are 79 nursing

homes in New York qualify as small businesses given that they employ less than 100 staff.

Compliance Requirements:
These regulations require all general hospitals and nursing homes to purchase and
maintain adequate stockpiles of PPE, including but not limited to masks, respirators, face shields

and gowns.

Professional Services:

It is not expected that any professional services will be needed to comply with this rule.

Compliance Costs:

The purpose of this regulation is to require general hospitals and nursing homes to
maintain adequate stockpiles of PPE. The initial cost to facilities as they establish stockpiles of
PPE will vary depending on the number of staff working at each covered facility. However, the
Department anticipates that hospitals and nursing homes will routinely use stockpiled PPE as
part of their routine operations; while facilities must maintain the requisite stockpile at all times
in the event of an emergency need, facilities are expected to rotate through their stockpiles

routinely to ensure the PPE does not expire and is replaced with new PPE, thereby helping to
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balance facility expenditures over time. Further, in the event of an emergency need, hospitals
and nursing homes are expected to tap into their stockpiles; as such, hospitals and nursing homes
will ultimately use equipment which would have been purchased had a stockpile not existed,
thereby mitigating overall costs. Moreover, nursing homes are statutorily obligated to maintain
or contract to have at least a two-month supply of PPE pursuant to Public Health Law section

2803(12). As such, this regulation imposes no long-term additional costs to regulated parties.

Economic and Technological Feasibility:

There are no economic or technological impediments to the rule changes.

Minimizing Adverse Impact:

The Department anticipates that any adverse impacts will be minimal, as both hospitals
and nursing homes have already mobilized their stockpiling efforts since early 2020, when the
spread of the COVID-19 virus was first recognized in New York State, including through two
surges of the COVID-19 pandemic. As such, the continuance of these stockpiling requirements
is not expected to create any additional adverse impact on hospitals or nursing homes.
Moreover, for nursing homes, these PPE regulations are consistent with the existing directive in

Public Health Law section 2803(12) to maintain a two-month PPE supply.

Small Business and Local Government Participation:
Small business and local governments were not directly consulted given the urgent need
to ensure hospital patients and nursing home residents are adequately protected in the event of a

resurgence of COVID-19 or another communicable disease outbreak. However, the Department
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plans to issue an advisory to hospital CEOs and nursing home administrators alerting them to the
anticipated proposed rulemaking on these regulations and opportunity to submit public

comments.
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RURAL AREA FLEXIBILITY ANALYSIS

Type and Estimated Numbers of Rural Areas:

Although this rule applies uniformly throughout the state, including rural areas, for the
purposes of this Rural Area Flexibility Analysis (RAFA), “rural area” means areas of the state
defined by Exec. Law § 481(7) (SAPA § 102(10)). Per Exec. Law § 481(7), rural areas are
defined as “counties within the state having less than two hundred thousand population, and the
municipalities, individuals, institutions, communities, and programs and such other entities or
resources found therein. In counties of two hundred thousand or greater population ‘rural areas’
means towns with population densities of one hundred fifty persons or less per square mile, and
the villages, individuals, institutions, communities, programs and such other entities or resources
as are found therein.”

The following 43 counties have a population of less than 200,000 based upon the United

States Census estimated county populations for 2010:

Allegany County Greene County Schoharie County

Cattaraugus County Hamilton County Schuyler County

Cayuga County Herkimer County Seneca County
Chautauqua County Jefferson County St. Lawrence County
Chemung County Lewis County Steuben County

Chenango County
Clinton County
Columbia County
Cortland County
Delaware County

Essex County

Livingston County
Madison County
Montgomery County
Ontario County
Orleans County

Oswego County

13

Sullivan County
Tioga County
Tompkins County
Ulster County
Warren County

Washington County



Franklin County Otsego County Wayne County

Fulton County Putnam County Wyoming County
Genesee County Rensselaer County Yates County
Schenectady County

The following counties of have population of 200,000 or greater, and towns with
population densities of 150 person or fewer per square mile, based upon the United States

Census estimated county populations for 2010:

Albany County Monroe County Orange County
Broome County Niagara County Saratoga County
Dutchess County Oneida County Suffolk County
Erie County Onondaga County

There are 47 general hospitals located in rural areas as well as several licensed nursing
homes.

Reporting, Recordkeeping, and Other Compliance Requirements; and Professional
Services:

These regulations require all general hospitals and nursing homes, including those in
rural areas, to purchase and maintain adequate stockpiles of PPE, including but not limited to

masks, respirators, face shields and gowns.

Compliance Costs:

The purpose of this regulation is to require general hospitals and nursing homes to
maintain adequate stockpiles of PPE. The initial cost to facilities as they establish stockpiles of
PPE will vary depending on the number of staff working at each facility. However, the
Department anticipates that hospitals and nursing homes will routinely use stockpiled PPE as

14



part of their routine operations; while facilities must maintain the requisite stockpile at all times
in the event of an emergency need, facilities are expected to rotate through their stockpiles
routinely to ensure the PPE does not expire and is replaced with new PPE, thereby helping to
balance facility expenditures over time. Further, in the event of an emergency need, hospitals
and nursing homes are expected to tap into their stockpiles; as such, hospitals and nursing homes
will ultimately use equipment which would have been purchased had a stockpile not existed,
thereby mitigating overall costs. Moreover, nursing homes are statutorily obligated to maintain
or contract to have at least a two-month supply of PPE pursuant to Public Health Law section

2803(12). Therefore, this regulation imposes no long-term additional costs to regulated parties.

Economic and Technological Feasibility:

There are no economic or technological impediments to the rule changes.

Minimizing Adverse Impact:

The Department anticipates that any adverse impacts will be minimal, as both hospitals
and nursing homes have already mobilized their stockpiling efforts since early 2020, when the
spread of the COVID-19 virus was first recognized in New York State, including through two
surges of the COVID-19 pandemic. As such, the continuance of these stockpiling requirements
is not expected to create any additional adverse impact on hospitals or nursing homes.
Moreover, for nursing homes, these PPE regulations are consistent with the existing directive in

Public Health Law section 2803(12) to maintain a two-month PPE supply.
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Rural Area Participation:

Parties representing rural areas were not directly consulted given the urgent need to
ensure hospital patients and nursing home residents are adequately protected in the event of a
resurgence of COVID-19 or another communicable disease outbreak. However, the Department
plans to issue an advisory to hospital CEOs and nursing home administrators alerting them to the

anticipated proposed rulemaking and opportunity to submit public comments.
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STATEMENT IN LIEU OF JOB IMPACT STATEMENT
A Job Impact Statement for these regulations is not being submitted because it is apparent
from the nature and purposes of the amendments that they will not have a substantial adverse

impact on jobs and/or employment opportunities.
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Pursuant to the authority vested in the Public Health and Health Planning Council and the
Commissioner of Health by sections 201, 206 and 2803 of the Public Health Law and sections
461 and 461-¢ of the Social Services Law, Title 10 of the Official Compilation of Codes, Rules
and Regulations of the State of New York (NYCRR) is hereby amended by adding a new

Subpart 66-4, to be effective upon filing with the Secretary of State, to read as follows:

A new Subpart 66-4, titled COVID-19 Nursing Home and Adult Care Facility Vaccination

Program, is added to read as follows:

66-4.1. Requirements for Nursing Homes

(a) Every nursing home regulated pursuant to Part 415 of this Title shall offer all consenting,
unvaccinated existing personnel and residents an opportunity to receive the first or any
recommended next or booster dose of the COVID-19 vaccine.

(b) The operator and administrator of every nursing home regulated pursuant to Part 415 of this
Title must ensure that all new personnel, including employees and contract staff, and every new
resident and resident readmitted to the facility has an opportunity to receive the first or any
recommended next or booster dose of the COVID-19 vaccine within fourteen days of having
been hired by or admitted or readmitted to such facility, as applicable.

(c) The requirement to ensure that all new and current personnel and residents have an
opportunity to receive the COVID-19 vaccination, as set forth in subdivisions (a) and (b) of this

section, shall include, but not be limited to:



(1) Posting conspicuous signage throughout the facility, including at points of entry and exit and
each residential hallway, reminding personnel and residents that the facility offers COVID-19
vaccination; and

(2) Providing all personnel and residents who decline to be vaccinated a written affirmation for
their signature, which indicates that they were offered the opportunity for a COVID-19
vaccination but declined. Such affirmation must state that the signatory is aware that, if they later
decide to be vaccinated for COVID-19, it is their responsibility to request vaccination from the
facility. The facility shall maintain signed affirmations on file at the facility and make such forms
available at the request of the Department.

(d) Nursing homes must comply with the requirements for vaccination of personnel in 10

NYCRR § 415.19(a)(5).

66-4.2. Requirements for Adult Care Facilities

(a) The operator and administrator of every adult care facility regulated pursuant to Parts 487,
488 and 490 of Title 18 of the NYCRR and Part 1001 of this Title shall make diligent efforts to
arrange for all consenting, unvaccinated existing personnel and residents to register for a vaccine
appointment and an appointment to receive any recommended booster, and shall document
attempts to schedule and methods used to schedule the vaccine in the individual’s personnel file
or case management notes, as applicable.

(b) The operator and administrator of every adult care facility regulated pursuant to Parts 487,
488 and 490 of Title 18 of the NYCRR and Part 1001 of this Title must arrange for the COVID-
19 vaccination, including the first or any recommended next or booster dose, of all new

personnel, including employees and contract staff, and every new resident and resident



readmitted to the facility. The requirement to arrange for COVID-19 vaccination of such

personnel and residents shall include, but not be limited to:

(1) For residents:
(1) during the pre-admission screening process, and in no event after the first day of
admission or readmission, the adult care facility shall screen the prospective or newly-
admitted or readmitted resident for COVID-19 vaccine eligibility, including whether any
first doses of the vaccine were previously administered, and whether the resident is
interested in obtaining the COVID-19 vaccine, including a recommended booster. Such
information shall be documented with the resident’s pre-admission screening information
and, if admitted, retained in the resident’s case management records; and
(i1) within seven days of admission or readmission, the facility shall make diligent efforts
to schedule all consenting and eligible new or readmitted residents for the COVID-19
vaccination, including a recommended booster. The facility must document attempts to
schedule and methods used to schedule the vaccine appointment in the resident’s case
management notes.

(2) For personnel:
(1) during the pre-employment screening process, the facility shall solicit information
from the prospective personnel regarding their vaccination status, including whether any
first doses of the vaccine were previously administered, and whether the prospective
personnel is interested in obtaining the COVID-19 vaccine. Such information must be
documented with the personnel’s pre-employment screening information and, if hired,
retained in the personnel file; provided, however, that nothing in this paragraph shall be

construed to require an adult care facility to make any hiring determination based upon



the prospective personnel’s COVID-19 vaccination status, history, or interest in COVID-

19 vaccination; and

(11) within seven days of hiring new personnel, the facility shall make diligent efforts to

schedule all consenting and eligible new personnel for the COVID-19 vaccination. The

facility must document attempts to schedule and methods used to schedule the vaccine

appointment in the individual’s personnel file.

(i11) Adult care facilities must comply with the requirements for vaccination of personnel

in I8 NYCRR §§487.9(a)(18), 488.9(a)(14), 490.9(a)(15), and 10 NYCRR

§1001.11(q)(5), as applicable.
(c) The facility shall further provide all current and new personnel and residents who decline to
be vaccinated a written affirmation for their signature, which indicates that they were offered the
opportunity for the facility to arrange for a COVID-19 vaccination, but declined. Such
affirmation must state that the signatory is aware that, if they later decide to be vaccinated for
COVID-19, it is their responsibility to request the facility arrange for their vaccination. The
facility shall maintain signed affirmations on file at the facility and make such forms available at

the request of the Department.

66-4.3. Penalties.

(a) A violation of any provision of this Subpart shall be subject to penalties in accordance with
sections 12 and 12-b of the Public Health Law.

(b) For adult care facilities, failure to arrange for the vaccination of every facility resident and
personnel as set forth in section 66-4.2 of this Part constitutes a “failure in systemic practices and

procedures” under Social Services Law 460-d(7)(b)(2)(iii) and pursuant to 18 NYCRR



486.5(a)(4)(v).
(c) In addition to any monetary penalties or referral for criminal investigation to appropriate
entities, the Department shall be empowered to immediately take custody and control of such

vaccine at a nursing home and re-allocate to another provider.



REGULATORY IMPACT STATEMENT

Statutory Authority:

The statutory authority is provided under sections 201, 206, and 2803 of the Public
Health Law (PHL) and sections 461 and 461-¢ of the Social Services Law (SSL).

PHL § 201 authorizes the New York State Department of Health (Department) to control
and promote the control of communicable diseases to reduce their spread. Likewise, PHL § 206
authorizes the Commissioner of Health to take cognizance of the interests of health and life of
the people of the state, and of all matters pertaining thereto and exercise the functions, powers
and duties of the department prescribed by law, including control of communicable diseases.

PHL § 2803 authorizes the promulgation of such regulations as may be necessary to
implement the purposes and provisions of PHL Article 28, including the establishment of
minimum standards governing the operation of health care facilities.

SSL § 461 requires the Department to promulgate regulations establishing general
standards applicable to Adult Care Facilities (ACF). SSL § 461-e authorizes the Department to
promulgate regulations to require adult care facilities to maintain certain records with respect to

the facilities residents and the operation of the facility.

Legislative Objectives:

The legislative objectives of PHL §§ 201 and 206 are to protect the health and life of the
people of the State of New York, including by controlling the spread of communicable diseases.
The legislative objectives of PHL Article 28, including PHL § 2803, include the efficient
provision and proper utilization of health services of the highest quality. The legislative

objective of SSL § 461 is to promote the health and well-being of residents of adult care



facilities. Collectively, the legislative purpose of these statutes is to protect the residents of New

York’s long-term care facilities by providing safe, efficient, and adequate care.

Needs and Benefits:

These regulations are necessary to prevent the spread of COVID-19 in nursing homes and
adult care facilities and to help ensure the health and life of residents of nursing homes and ACFs
by requiring such congregate care facilities to offer or arrange for consenting residents and
personnel to receive the COVID-19 vaccine. This requirement will help ensure residents are less
likely to suffer a COVID-related death or severe illness and that fewer staff test positive for
COVID-19. To date, there are an approximate 8,200 (9%) nursing home and 1,100 (4%) adult
care facility residents that remain unvaccinated. As such, the potential for COVID-19
introduction or re-introduction to this vulnerable population remains a risk and the need for
protecting their health and safety a top high priority.

COVID-19 is a disease that causes mild to severe respiratory symptoms, including fever,
cough, and difficulty breathing. People infected with COVID-19 have had symptoms ranging
from those that are mild (like a common cold) to severe pneumonia that requires medical care in
a general hospital and can be fatal. Given the disproportionate adverse health impacts of
COVID-19 for older adults and those with comorbidities, many of whom reside in New York’s
nursing homes and ACFs, it is imperative that nursing homes and ACFs facilitate the prompt
vaccination of its residents. Moreover, in order to ensure that nursing home and ACF personnel
can safely provide resident care, it is critically important that nursing homes offer continued

COVID-19 vaccinations on-site for their current and new personnel and that ACFs arrange for



their current and new personnel to receive the COVID-19 vaccine at an off-site location, such as
a pharmacy.
Based on the foregoing, the Department has made the determination that this emergency

regulation is necessary to best protect the residents of New York’s nursing homes and ACFs.

COSTS:
Costs to Regulated Parties:

The purpose of this regulation is to require nursing homes and ACFs to promptly
coordinate the COVID-19 vaccination of their residents and personnel. For nursing homes,
costs are expected to be minimal given that the COVID-19 vaccine is provided free of charge,
and Medicare reimbursement is available to help Medicare-enrolled nursing homes cover
administrative costs; specifically, pursuant to April 2, 2021 guidance from the Centers for
Medicare & Medicaid Services (CMS), “starting on March 15, 2021, for single dose COVID-19
vaccines, Medicare pays approximately $40 for its administration. Starting on March 15, 2021,
for COVID-19 vaccines requiring multiple doses, Medicare pays approximately $40 for each
dose in the series.” Nursing homes will need in some circumstances to absorb the administrative
costs associated with reporting doses of vaccine administered to the appropriate vaccine registry
when not reported by an outside vendor or pharmacy provider.

For ACFs, costs to facilities are minimal to none, as ACFs will be responsible for
arranging vaccinations at off-site locations, such as a local pharmacy. Many ACFs have vehicles
which can be used for necessary transport, but there may be minimal costs associated with
transportation, particularly if the distance to the vaccination site is great and/or if the ACF does

not readily have access to a vehicle.



Costs to Local and State Governments:

This regulation will not impact local or State governments unless they operate a nursing
home or ACF, in which case costs will be the same as costs for private entities. Currently, there
are 21 nursing homes operated by local governments (counties and municipalities) and 6 nursing
homes operated by the State. Additionally, there are currently two adult care facilities operated

by county governments.

Costs to the Department of Health:
This regulation will not result in any additional operational costs to the Department of

Health.

Paperwork:
This regulation imposes no additional paperwork. Although the regulation requires
recordkeeping by facilities, including documentation in personnel files and resident clinical or

case management records, these records must already be maintained by facilities.

Local Government Mandates:
Nursing homes and ACFs operated by local governments will be affected and will be
subject to the same requirements as any other nursing home licensed under PHL Article 28 or

ACEF licensed under SSL Article 7, Title 2.

Duplication:

These regulations do not duplicate any State or federal rules.



Alternatives:

The Department believes that promulgation of this regulation is the most effective means
of ensuring that nursing homes and ACFs adequately ensure their residents and personnel are
vaccinated against COVID-19. Accordingly, the alternative of not issuing these regulations was

rejected.

Federal Standards:

No federal standards apply.

Compliance Schedule:

The regulations will become effective upon filing with the Department of State.

Contact Person: Katherine Ceroalo
New York State Department of Health
Bureau of Program Counsel, Regulatory Affairs Unit
Corning Tower Building, Room 2438
Empire State Plaza
Albany, New York 12237
(518) 473-7488
(518) 473-2019 (FAX)
REGSOQNA @health.ny.gov
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REGULATORY FLEXIBILITY ANALYSIS

Effect on Small Business and Local Government:

This regulation will not impact local governments or small businesses unless they
operate a nursing home or ACF. Currently, there are 21 nursing homes operated by local
governments (counties and municipalities) and 6 nursing homes operated by the State.
Additionally, there are currently two ACFs operated by county governments (Chenango and
Warren Counties).

Additionally, to date, 79 nursing homes in New York qualify as small businesses given
that they have 100 or fewer employees. There are also 483 ACFs that have 100 or fewer

employees and therefore qualify as small businesses.

Compliance Requirements:

This regulation primarily requires nursing homes and ACFs to promptly coordinate the
COVID-19 vaccination of their residents and personnel. Specifically, nursing homes will be
required to offer ongoing COVID-19 vaccinations at the facility, and ACFs will be responsible
for arranging vaccinations at off-site locations, such as State-run vaccination sites or a local
pharmacy. The regulation also requires facilities to provide all current and new personnel and
residents who decline to be vaccinated a written affirmation for their signature, which indicates
that they were offered the opportunity for the facility to arrange for or offer, as applicable, a
COVID-19 vaccination, but they declined. Further, nursing homes are required to post
conspicuous signage throughout the facility reminding personnel and residents that the facility

offers COVID-19 vaccinations.

11



Professional Services:
No professional services are required by this regulation. However, nursing homes may
choose to partner with a pharmacy to offer COVID-19 vaccinations for personnel and residents

of the facility, rather than receiving and administering the vaccine directly.

Compliance Costs:

This regulation requires nursing homes and ACFs to promptly coordinate the COVID-19
vaccination of their residents and personnel. Specifically, nursing homes will be required to
offer ongoing COVID-19 vaccinations at the facility, and ACFs will be responsible for arranging
vaccinations at off-site locations, such as a local pharmacy. For nursing homes, costs are
expected to be minimal given that the COVID-19 vaccine is provided free of charge, and
Medicare reimbursement is available to help Medicare-enrolled nursing homes cover
administrative costs; specifically, pursuant to April 2, 2021 guidance from the Centers for
Medicare & Medicaid Services (CMS), “starting on March 15, 2021, for single dose COVID-19
vaccines, Medicare pays approximately $40 for its administration. Starting on March 15, 2021,
for COVID-19 vaccines requiring multiple doses, Medicare pays approximately $40 for each
dose in the series.” Nursing homes will need in some circumstances to absorb the administrative
costs associated with reporting doses of vaccine administered to the appropriate vaccine registry
when not reported by an outside vendor or pharmacy provider.

For ACFs, costs to facilities are minimal to none, as ACFs will be responsible for
arranging vaccinations at off-site locations, such as a local pharmacy. Many ACFs have vehicles

which can be used for necessary transport, but there may be minimal costs associated with
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transportation particularly if the distance to the vaccination site is great and/or if the ACF does

not readily have access to a vehicle.

Economic and Technological Feasibility:

There are no economic or technological impediments to the rule changes.

Minimizing Adverse Impact:

This regulation is consistent with the existing responsibilities nursing homes and ACFs
have to maintain the health and safety of residents, ensure sufficient staffing levels, and ensure
staff are free from communicable diseases. Therefore, any adverse impacts are expected to be

minimal and are outweighed by the regulation’s health and safety benefits to residents and staff.

Small Business and Local Government Participation:

Due to the urgent need to ensure ACF and NH staff and residents are vaccinated as soon
as possible given the seriousness of COVID-19 if contracted, particularly by older adults or
persons with comorbidities, small business and local governments were not directly consulted.
However, the Department will notify such entities of the existence of these regulations and the

opportunity to submit comments or questions to the Department.

Cure Period:

This regulation does not include a cure period given the serious threat the COVID-19
virus causes to all New Yorkers, particularly those residing in nursing homes and adult care

facilities, considering such residents’ age and comorbidities. As detailed more fully within the
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regulations, nursing homes and adult care facilities will have 14 and 7 days, respectively, to offer
vaccinations to residents and staff. The Department finds these 14- and 7-day periods to comply
with the regulatory requirements are sufficient to ensure facilities can establish or revise their
vaccination policies and procedures, while balancing the urgent need to protect facility residents

and personnel from this dangerous disease.
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RURAL AREA FLEXIBILITY ANALYSIS
Type and Estimated Numbers of Rural Areas:

Although this rule applies uniformly throughout the state, including rural areas, for the
purposes of this Rural Area Flexibility Analysis (RAFA), “rural area” means areas of the state
defined by Exec. Law § 481(7) (SAPA § 102(10)). Per Exec. Law § 481(7), rural areas are
defined as “counties within the state having less than two hundred thousand population, and the
municipalities, individuals, institutions, communities, and programs and such other entities or
resources found therein. In counties of two hundred thousand or greater population ‘rural areas’
means towns with population densities of one hundred fifty persons or less per square mile, and
the villages, individuals, institutions, communities, programs and such other entities or resources
as are found therein.”

The following 43 counties have a population of less than 200,000 based upon the United

States Census estimated county populations for 2010:

Allegany County Greene County Schoharie County
Cattaraugus County Hamilton County Schuyler County
Cayuga County Herkimer County Seneca County
Chautauqua County Jefferson County St. Lawrence County
Chemung County Lewis County Steuben County
Chenango County Livingston County Sullivan County
Clinton County Madison County Tioga County
Columbia County Montgomery County Tompkins County
Cortland County Ontario County Ulster County

Delaware County
Essex County
Franklin County
Fulton County
Genesee County

Orleans County
Oswego County
Otsego County
Putnam County
Rensselaer County
Schenectady County
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Warren County
Washington County
Wayne County
Wyoming County
Yates County



The following counties of have population of 200,000 or greater, and towns with
population densities of 150 person or fewer per square mile, based upon the United States

Census estimated county populations for 2010:

Albany County Monroe County Orange County
Broome County Niagara County Saratoga County
Dutchess County Oneida County Suffolk County
Erie County Onondaga County

Both licensed nursing homes and ACFs are located in these identified rural areas.

Reporting, recordkeeping, and other compliance requirements; and professional services:
This regulation imposes no additional paperwork. Although the regulation requires
recordkeeping by facilities, including documentation in personnel files and resident clinical or
case management records, these records must already be maintained by facilities. Additionally,
no professional services are required by this regulation. However, nursing homes may choose to
partner with a pharmacy to offer COVID-19 vaccinations for personnel and residents of the

facility, rather than receiving and administering the vaccine directly.

Compliance Costs:

This regulation requires nursing homes and ACFs to promptly coordinate the COVID-19
vaccination of their residents and personnel. Specifically, nursing homes will be required to
offer ongoing COVID-19 vaccinations at the facility, and ACFs will be responsible for arranging
vaccinations at off-site locations, such as a local pharmacy. For nursing homes, costs are
expected to be minimal given that the COVID-19 vaccine is provided free of charge, and

Medicare reimbursement is available to help Medicare-enrolled nursing homes cover
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administrative costs; specifically, pursuant to April 2, 2021 guidance from the Centers for
Medicare & Medicaid Services (CMS), “starting on March 15, 2021, for single dose COVID-19
vaccines, Medicare pays approximately $40 for its administration. Starting on March 15, 2021,
for COVID-19 vaccines requiring multiple doses, Medicare pays approximately $40 for each
dose in the series.” Nursing homes will need in some circumstances to absorb the administrative
costs associated with reporting doses of vaccine administered to the appropriate vaccine registry
when not reported by an outside vendor or pharmacy provider.

For ACFs, costs to facilities are minimal to none, as ACFs will be responsible for
arranging vaccinations at off-site locations, such as a local pharmacy. Many ACFs have vehicles
which can be used for necessary transport, but there may be minimal costs associated with
transportation particularly if the distance to the vaccination site is great and/or if the ACF does

not readily have access to a vehicle.

Economic and Technological Feasibility:

There are no economic or technological impediments to the rule changes.

Minimizing Adverse Impact:

This regulation is consistent with the existing responsibilities nursing homes and ACFs
have to maintain the health and safety of residents, ensure sufficient staffing levels, and ensure
staff are free from communicable diseases. Therefore, any adverse impacts are expected to be

minimal and are outweighed by the regulation’s health and safety benefits to residents and staff.
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Rural Area Participation:

Due to the urgent need to ensure ACF and NH staff and residents are vaccinated as soon
as possible given the seriousness of the COVID-19 virus on this population, facilities located in
rural areas were not directly consulted. However, the Department will notify covered entities
located in rural areas of the existence of these regulations and the opportunity to submit

comments or questions to the Department.
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STATEMENT IN LIEU OF JOB IMPACT STATEMENT

A Job Impact Statement for these regulations is not being submitted because it is apparent
from the nature and purposes of the amendments that they will not have a substantial adverse

impact on jobs and/or employment opportunities.
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EMERGENCY JUSTIFICATION

As stated in the declaration of the State disaster emergency in Executive Orders No. 11
through 11.6 (November 26, 2021, through June 14, 2022; see 9 NYCRR §§9.11 through
9.11.6), New York continues to experience high rates of COVID-19 transmission. The Omicron
variant is known to be highly transmissible, and it necessitates that nursing home and adult care
facility residents are vaccinated for optimal protection.

New York State data show that unvaccinated individuals continue to be more likely to be
diagnosed with COVID-19 compared to vaccinated individuals. In fact, those who are
unvaccinated have over 10 times the risk of being hospitalized with COVID-19 compared with
vaccinated individuals. Many nursing home and adult care facility residents remain unvaccinated
or have not received all recommended doses of the COVID-19 vaccine, and new residents
continue to enter nursing homes every day. As such, the potential for COVID-19 introduction or
re-introduction to this vulnerable population remains a risk and the need for protecting their
health and safety a top high priority.

The COVID-19 vaccines are safe and effective. They offer the benefit of helping to
reduce the number of COVID-19 infections, including the Delta and Omicron variants, which is
a critical component to protecting public health. Booster doses of the COVID-19 vaccine are
important to maximize protection against infection. Certain settings, such as healthcare facilities
and congregate care settings, pose increased challenges and urgency for controlling the spread of
this disease because of the vulnerable patient and resident populations that they serve. Personnel
in such settings who have not received all recommended doses of the COVID-19 vaccine,

including boosters, have an unacceptably high risk of both acquiring COVID-19 and transmitting
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the virus to colleagues and/or vulnerable patients or residents, exacerbating staffing shortages,
and causing an unacceptably high risk of complications.
Based on the foregoing, the Department has made the determination that this emergency

regulation is necessary to best protect the residents of New York’s nursing homes and ACFs.
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Pursuant to the authority vested in the Commissioner of Health by Section 2803 of the Public
Health Law, Title 10 (Health) of the Official Compilation of Codes, Rules and Regulations of the
State of New York is amended by amending sections 405.11 and 415.19, to be effective upon

filing with the Secretary of State, to read as follows:

Section 405.11 is amended by adding a new subdivision (g) as follows:

(g) (1) The hospital shall possess and maintain a supply of all necessary items of personal
protective equipment (PPE) sufficient to protect health care personnel, consistent with federal

Centers for Disease Control and Prevention guidance, for at least 60 days, by August 31, 2021.

(2) The 60-day stockpile requirement set forth in paragraph (1) of this subdivision shall be

determined by the Department as follows for each type of required PPE:

(1) for single gloves, fifteen percent, multiplied by the number of the hospital’s staffed beds as

determined by the Department, multiplied by 550;

(i1) for gowns, fifteen percent, multiplied by the number of the hospital’s staffed beds as

determined by the Department, multiplied by 41;

(i11) for surgical masks, fifteen percent, multiplied by the number of the hospital’s staffed beds as

determined by the Department, multiplied by 21; and

(iv) for N95 respirator masks, fifteen percent, multiplied by the number of the hospital’s staffed

beds as determined by the Department, multiplied by 9.6.

(3) The Commissioner shall have discretion to increase the stockpile requirement set forth in

paragraph (1) of this subdivision from 60 days to 90 days where there is a State or local public



health emergency declared pursuant to Section 24 or 28 of the Executive Law. Hospitals shall
possess and maintain the necessary 90-day stockpile of PPE by the deadline set forth by the

Commissioner.

(4) In order to maximize the shelf life of stockpiled inventory, providers should follow the
appropriate storage conditions as outlined by manufacturers and inventory should be rotated
through regular usage and replace what has been used in order to ensure a consistent readiness
level, and expired products should be disposed of when their expiration date has passed. Expired
products shall not be used to comply with the stockpile requirement set forth in paragraph (1) of

this subdivision.

(5) Failure to possess and maintain the required supply of PPE may result in the revocation,
limitation, or suspension of the hospital’s license; provided, however, that no such revocation,
limitation, or suspension shall be ordered unless the Department has provided the hospital with a
fourteen day grace period, solely for a hospital’s first violation of this section, to achieve

compliance with the requirement set forth herein.

Section 415.19 is amended by adding a new subdivision (f) as follows:

(f) (1) The nursing home shall possess and maintain a supply of all necessary items of personal
protective equipment (PPE) sufficient to protect health care personnel, consistent with federal

Centers for Disease Control and Prevention guidance, for at least 60 days, by August 31, 2021.

(2) The 60-day stockpile requirement set forth in paragraph (1) of this subdivision shall be

determined by the Department as follows for each type of required PPE:



(1) for single gloves, the applicable positivity rate, multiplied by the number of certified nursing

home beds as indicated on the nursing home’s operating certificate, multiplied by 24;

(i) for gowns, the applicable positivity rate, multiplied by the number of certified nursing home

beds as indicated on the nursing home’s operating certificate, multiplied by 3;

(1i1) for surgical masks, the applicable positivity rate, multiplied by the number of certified
nursing home beds as indicated on the nursing home’s operating certificate, multiplied by 1.5;

and

(iv) for N95 respirator masks, the applicable positivity rate, multiplied by the number of certified

nursing home beds as indicated on the nursing home’s operating certificate, multiplied by 1.4.

(v) For the purposes of this paragraph, the term “applicable positivity rate” shall mean the greater

of the following positivity rates:

(a) The nursing home’s average COVID-19 positivity rate, based on reports made to the

Department, during the period April 26, 2020 through May 20, 2020; or

(b) The nursing home’s average COVID-19 positivity rate, based on reports made to the

Department, during the period January 3, 2021 through January 31, 2021; or

(c) 20.15 percent, representing the highest Regional Economic Development Council average
COVID-19 positivity rate, as reported to the Department, during the periods April 26, 2020

through May 20, 2020 and January 3, 2021 through January 31, 2021.

(3) In order to maximize the shelf life of stockpiled inventory, providers should follow the
appropriate storage conditions as outlined by manufacturers and inventory should be rotated

through regular usage and replace what has been used in order to ensure a consistent readiness



level, and expired products should be disposed of when their expiration date has passed. Expired
products shall not be used to comply with the stockpile requirement set forth in paragraph (1) of

this subdivision.

(4) Failure to possess and maintain the required supply of PPE may result in the revocation,
limitation, or suspension of the nursing home’s license; provided, however, that no such
revocation, limitation, or suspension shall be ordered unless the Department has provided the
nursing home with a fourteen day grace period, solely for a nursing home’s first violation of this

section, to achieve compliance with the requirement set forth herein.



REGULATORY IMPACT STATEMENT

Statutory Authority:

Section 2803 of the Public Health Law (PHL) authorizes the promulgation of such
regulations as may be necessary to implement the purposes and provisions of PHL Article
28, including the establishment of minimum standards governing the operation of health

care facilities, including hospitals and nursing homes.

Legislative Objectives:
The legislative objectives of PHL Article 28 include the protection and promotion
of the health of the residents of the State by requiring the efficient provision and proper

utilization of health services, of the highest quality at a reasonable cost.

Needs and Benefits:

The 2019 Coronavirus (COVID-19) is a disease that causes mild to severe respiratory
symptoms, including fever, cough, and difficulty breathing. People infected with COVID-19
have had symptoms ranging from those that are mild (like a common cold) to severe pneumonia
that requires medical care in a general hospital and can be fatal, with a disproportionate risk of
severe illness for older adults and/or those who have serious underlying medical health
conditions.

On January 30, 2020, the World Health Organization (WHO) designated the COVID-19
outbreak as a Public Health Emergency of International Concern. On a national level, the
Secretary of Health and Human Services determined on January 31, 2020 that as a result of
confirmed cases of COVID-19 in the United States, a public health emergency existed and had

existed since January 27, 2020, nationwide. Thereafter, the situation rapidly evolved throughout



the world, with many countries, including the United States, quickly progressing from the
identification of travel-associated cases to person-to-person transmission among close contacts of
travel-associated cases, and finally to widespread community transmission of COVID-19.

In order for hospital and nursing home staff to safely provide care for COVID-19 positive
patients and residents, or patients and residents infected with another communicable disease,
while ensuring that they themselves do not become infected with COVID-19 or any other
communicable disease, it is critically important that personal protective equipment (PPE),
including masks, gloves, respirators, face shields and gowns, is readily available and are used.
Therefore, as a result of global PPE shortages at the outset of the State of Emergency, New York
State provided general hospitals, nursing homes, and other medical facilities with PPE from the
State’s emergency stockpile from the beginning of the COVID-19 outbreak. However, hospitals
and nursing homes must ensure sufficient PPE stockpiles exist for any future communicable
disease outbreaks to ensure each facility is adequately prepared to protect its staff and patients or
residents, without needing to rely on the State’s emergency stockpile.

Based on the foregoing, the Department has made the determination that this emergency
regulation is necessary to ensure that all general hospitals and nursing homes maintain a 60-day
supply of PPE to ensure that sufficient PPE is available in the event of a continuation or

resurgence of the COVID-19 outbreak or another communicable disease outbreak.

COSTS:

Costs to Regulated Parties:
The purpose of this regulation is to require general hospitals and nursing homes to
maintain adequate stockpiles of PPE. The initial cost to facilities as they establish stockpiles of

PPE will vary depending on the number of staff working at each facility. However, the



Department anticipates that hospitals and nursing homes will routinely use stockpiled PPE as
part of their routine operations; while facilities must maintain the requisite stockpile at all times
in the event of an emergency need, facilities are expected to rotate through their stockpiles
routinely to ensure the PPE does not expire and is replaced with new PPE, thereby helping to
balance facility expenditures over time. Further, in the event of an emergency need, hospitals
and nursing homes are expected to tap into their stockpiles; as such, hospitals and nursing homes
will ultimately use equipment which would have been purchased had a stockpile not existed,
thereby mitigating overall costs. Moreover, nursing homes are statutorily obligated to maintain
or contract to have at least a two-month supply of PPE pursuant to Public Health Law section

2803(12). As such, this regulation imposes no long-term additional costs to regulated parties.

Costs to Local and State Governments:
This regulation will not impact local or State governments unless they operate a general

hospital or nursing home, in which case costs will be the same as costs for private entities.

Costs to the Department of Health:
This regulation will not result in any additional operational costs to the Department of

Health.

Paperwork:

This regulation imposes no addition paperwork.



Local Government Mandates:
General hospitals and nursing homes operated by local governments will be affected and
will be subject to the same requirements as any other general hospital licensed under PHL

Article 28.

Duplication:

These regulations do not duplicate any State or federal rules.

Alternatives:
The Department believes that promulgation of this regulation is the most effective means
of ensuring that general hospitals and nursing homes have adequate stockpiles of PPE necessary

to protect hospital staff from communicable diseases, compared to any alternate course of action.

Federal Standards:

No federal standards apply to stockpiling of such equipment at hospitals.

Compliance Schedule:
The regulations will become effective upon filing with the Department of State. These
regulations are expected to be proposed for permanent adoption at a future meeting of the Public

Health and Health Planning Council.



Contact Person:

Katherine Ceroalo

New York State Department of Health

Bureau of Program Counsel, Regulatory Affairs Unit
Corning Tower Building, Room 2438

Empire State Plaza

Albany, New York 12237

(518) 473-7488

(518) 473-2019 (FAX)

REGSOQNA@health.ny.gov
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REGULATORY FLEXIBILITY ANALYSIS

Effect on Small Business and Local Government:

This regulation will not impact local governments or small businesses unless they
operate a general hospital or a nursing home. Currently there are five general hospitals in New
York that employ less than 100 staff and qualify as small businesses, and there are 79 nursing

homes in New York qualify as small businesses given that they employ less than 100 staff.

Compliance Requirements:
These regulations require all general hospitals and nursing homes to purchase and
maintain adequate stockpiles of PPE, including but not limited to masks, respirators, face shields

and gowns.

Professional Services:

It is not expected that any professional services will be needed to comply with this rule.

Compliance Costs:

The purpose of this regulation is to require general hospitals and nursing homes to
maintain adequate stockpiles of PPE. The initial cost to facilities as they establish stockpiles of
PPE will vary depending on the number of staff working at each covered facility. However, the
Department anticipates that hospitals and nursing homes will routinely use stockpiled PPE as
part of their routine operations; while facilities must maintain the requisite stockpile at all times
in the event of an emergency need, facilities are expected to rotate through their stockpiles

routinely to ensure the PPE does not expire and is replaced with new PPE, thereby helping to
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balance facility expenditures over time. Further, in the event of an emergency need, hospitals
and nursing homes are expected to tap into their stockpiles; as such, hospitals and nursing homes
will ultimately use equipment which would have been purchased had a stockpile not existed,
thereby mitigating overall costs. Moreover, nursing homes are statutorily obligated to maintain
or contract to have at least a two-month supply of PPE pursuant to Public Health Law section

2803(12). As such, this regulation imposes no long-term additional costs to regulated parties.

Economic and Technological Feasibility:

There are no economic or technological impediments to the rule changes.

Minimizing Adverse Impact:

The Department anticipates that any adverse impacts will be minimal, as both hospitals
and nursing homes have already mobilized their stockpiling efforts since early 2020, when the
spread of the COVID-19 virus was first recognized in New York State, including through two
surges of the COVID-19 pandemic. As such, the continuance of these stockpiling requirements
is not expected to create any additional adverse impact on hospitals or nursing homes.
Moreover, for nursing homes, these PPE regulations are consistent with the existing directive in

Public Health Law section 2803(12) to maintain a two-month PPE supply.

Small Business and Local Government Participation:
Small business and local governments were not directly consulted given the urgent need
to ensure hospital patients and nursing home residents are adequately protected in the event of a

resurgence of COVID-19 or another communicable disease outbreak. However, the Department
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plans to issue an advisory to hospital CEOs and nursing home administrators alerting them to the
anticipated proposed rulemaking on these regulations and opportunity to submit public

comments.
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RURAL AREA FLEXIBILITY ANALYSIS

Type and Estimated Numbers of Rural Areas:

Although this rule applies uniformly throughout the state, including rural areas, for the
purposes of this Rural Area Flexibility Analysis (RAFA), “rural area” means areas of the state
defined by Exec. Law § 481(7) (SAPA § 102(10)). Per Exec. Law § 481(7), rural areas are
defined as “counties within the state having less than two hundred thousand population, and the
municipalities, individuals, institutions, communities, and programs and such other entities or
resources found therein. In counties of two hundred thousand or greater population ‘rural areas’
means towns with population densities of one hundred fifty persons or less per square mile, and
the villages, individuals, institutions, communities, programs and such other entities or resources
as are found therein.”

The following 43 counties have a population of less than 200,000 based upon the United

States Census estimated county populations for 2010:

Allegany County Greene County Schoharie County

Cattaraugus County Hamilton County Schuyler County

Cayuga County Herkimer County Seneca County
Chautauqua County Jefferson County St. Lawrence County
Chemung County Lewis County Steuben County

Chenango County
Clinton County
Columbia County
Cortland County
Delaware County

Essex County

Livingston County
Madison County
Montgomery County
Ontario County
Orleans County

Oswego County

13

Sullivan County
Tioga County
Tompkins County
Ulster County
Warren County

Washington County



Franklin County Otsego County Wayne County

Fulton County Putnam County Wyoming County
Genesee County Rensselaer County Yates County
Schenectady County

The following counties of have population of 200,000 or greater, and towns with
population densities of 150 person or fewer per square mile, based upon the United States

Census estimated county populations for 2010:

Albany County Monroe County Orange County
Broome County Niagara County Saratoga County
Dutchess County Oneida County Suffolk County
Erie County Onondaga County

There are 47 general hospitals located in rural areas as well as several licensed nursing
homes.

Reporting, Recordkeeping, and Other Compliance Requirements; and Professional
Services:

These regulations require all general hospitals and nursing homes, including those in
rural areas, to purchase and maintain adequate stockpiles of PPE, including but not limited to

masks, respirators, face shields and gowns.

Compliance Costs:

The purpose of this regulation is to require general hospitals and nursing homes to
maintain adequate stockpiles of PPE. The initial cost to facilities as they establish stockpiles of
PPE will vary depending on the number of staff working at each facility. However, the
Department anticipates that hospitals and nursing homes will routinely use stockpiled PPE as
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part of their routine operations; while facilities must maintain the requisite stockpile at all times
in the event of an emergency need, facilities are expected to rotate through their stockpiles
routinely to ensure the PPE does not expire and is replaced with new PPE, thereby helping to
balance facility expenditures over time. Further, in the event of an emergency need, hospitals
and nursing homes are expected to tap into their stockpiles; as such, hospitals and nursing homes
will ultimately use equipment which would have been purchased had a stockpile not existed,
thereby mitigating overall costs. Moreover, nursing homes are statutorily obligated to maintain
or contract to have at least a two-month supply of PPE pursuant to Public Health Law section

2803(12). Therefore, this regulation imposes no long-term additional costs to regulated parties.

Economic and Technological Feasibility:

There are no economic or technological impediments to the rule changes.

Minimizing Adverse Impact:

The Department anticipates that any adverse impacts will be minimal, as both hospitals
and nursing homes have already mobilized their stockpiling efforts since early 2020, when the
spread of the COVID-19 virus was first recognized in New York State, including through two
surges of the COVID-19 pandemic. As such, the continuance of these stockpiling requirements
is not expected to create any additional adverse impact on hospitals or nursing homes.
Moreover, for nursing homes, these PPE regulations are consistent with the existing directive in

Public Health Law section 2803(12) to maintain a two-month PPE supply.
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Rural Area Participation:

Parties representing rural areas were not directly consulted given the urgent need to
ensure hospital patients and nursing home residents are adequately protected in the event of a
resurgence of COVID-19 or another communicable disease outbreak. However, the Department
plans to issue an advisory to hospital CEOs and nursing home administrators alerting them to the

anticipated proposed rulemaking and opportunity to submit public comments.
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STATEMENT IN LIEU OF JOB IMPACT STATEMENT
A Job Impact Statement for these regulations is not being submitted because it is apparent
from the nature and purposes of the amendments that they will not have a substantial adverse

impact on jobs and/or employment opportunities.
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EMERGENCY JUSTIFICATION

These regulations are needed on an emergency basis to ensure hospital and nursing home
staff, as well as the patients and residents for whom they provide care, are adequately protected
during the 2019 Coronavirus (COVID-19) or another communicable disease outbreak. These
regulations are specifically meant to address the lessons learned in New York State from 2020 to
2021 during the COVID-19 pandemic with respect to PPE. As stated in the declaration of the
State disaster emergency in Executive Orders No. 11 through 11.6 (November 26, 2021, through
June 14, 2022; see 9 NYCRR §§9.11 through 9.11.6), New York continues to experience high
rates of COVID-19 transmission. A possible resurgence of COVID-19 or another communicable
disease outbreak necessitates that hospitals and nursing homes continue to have an adequate
supply of PPE.

New York State first identified COVID-19 cases on March 1, 2020 and thereafter became
the national epicenter of the outbreak. However, as a result of global PPE shortages, many
hospitals and nursing homes in New York State had difficulty obtaining adequate PPE necessary
to care for their patients and residents. New York State provided general hospitals, nursing
homes, and other medical facilities with PPE from the State’s emergency stockpile from the
beginning of the COVID-19 outbreak.

These regulations are needed on an emergency basis to ensure that hospitals and nursing
homes Statewide do not again find themselves in need of PPE from the State’s stockpile should
another communicable disease outbreak occur, COVID-19 or otherwise. It is critically important
that PPE, including masks, gloves, respirators, face shields and gowns, is readily available and

used when needed, as hospital and nursing home staff must don all required PPE to safely
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provide care for patients and residents with communicable diseases, while ensuring that they
themselves do not become infected with a communicable disease.

Based on the foregoing, the Department has made the determination that this emergency
regulation is necessary to ensure that all general hospitals and nursing homes maintain a 60-day
supply of PPE to ensure that sufficient PPE is available in the event of a resurgence of COVID-

19 or another communicable disease outbreak.
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SUMMARY OF EXPRESS TERMS

These regulations clarify the authority and duty of the New York State Department of Health
(“Department”) and local health departments to protect the public in the event of an outbreak of
communicable disease, through appropriate public health orders issued to persons diagnosed
with or exposed to a communicable disease. These regulations also require hospitals to report
syndromic and disease surveillance data to the Department upon direction from the
Commissioner and clarify reporting requirements for clinical laboratories with respect to

communicable diseases.



Pursuant to the authority vested in the Public Health and Health Planning Council and the
Commissioner of Health by Sections 225, 576, and 2803 of the Public Health Law, Section 2.2
of Title 10 (Health) of the Official Compilation of Codes, Rules and Regulations of the State of
New York is amended, Section 2.6 is repealed and a new Section 2.6 is added, a new Section
2.13 is added, Sections 2.25 through 2.30 are repealed, a new Section 58-1.14 is added, and
Section 405.3 is amended, to be effective upon filing with the Secretary of State, to read as

follows:

Subdivision (b) and (c) of Section 2.2 are amended, and new subdivisions (h) through (p) are

added, to read as follows:

(b) [A case is defined as] Case shall mean a person who has been diagnosed [as likely to have]

as having a particular disease or condition. The diagnosis may be based [solely] on clinical

judgment, signs and symptoms combined with known exposure based on the best available

evidence of transmissibility to a case or suspected case, [solely] and/or on laboratory

evidence, [or on both criteria] as applicable.

(¢) [A suspected case is defined as] Suspected case shall mean a person who has been

[diagnosed] determined as [likely to have] possibly having a particular disease or condition.

[The suspected diagnosis] A suspected case may be based [solely] on signs and symptoms,

signs and symptoms combined with known exposure based on the best available evidence of

transmissibility to a case or suspected case, [or solely] and/or on laboratory evidence, [or on

both criteria] as applicable. The term “suspected case” shall include persons under




investigation, consistent with any guidance that the Commissioner of Health may issue with

respect to a particular disease.

(h) Contact shall mean any person known to have been sufficiently associated with a case or

(1)

W)

suspected case that, based on the best available evidence of transmissibility, such person has

had the opportunity to contract a particular disease or condition.

Isolation shall mean the physical separation and confinement of an individual or group of

individuals who are infected or reasonably determined by the State Commissioner of Health

or local health authority to be infected with a highly contagious disease or organism, for such

time as will prevent or limit the transmission of the reportable disease or organism to non-

1solated individuals, in the clinical judgment of the State Commissioner of Health, or of the

local health authority and consistent with any direction that the State Commissioner of

Health may issue.

Quarantine shall mean the physical separation and confinement of an individual or groups of

individuals who are reasonably determined by the State Commissioner of Health or local

health authority to have been exposed to a highly contagious communicable disease, but who

do not show signs or symptoms of such disease, for such time as will prevent transmission of

the disease, in the clinical judgment of the State Commissioner of Health, or of the local




health authority and consistent with any direction that the State Commissioner of Health may

1Ssue.

(k) Home guarantine or home isolation shall mean quarantine or isolation in a person’s home,

consistent with this Part and any direction that the State Commissioner of Health may issue;

(1) Highly contagious communicable disease shall mean a communicable disease or unusual

disease that the State Commissioner of Health determines may present a serious risk of harm

to the public health, for which isolation or quarantine may be required to prevent its spread.

(m)Monitor shall mean contacting a person who is the subject of an isolation or quarantine order

by the State Department of Health or local health authority, to ensure compliance with the

order and to determine whether such person requires a higher level of medical care,

consistent with any direction that the State Commissioner of Health may issue.

(n) Mandatory quarantine shall mean quarantine pursuant to a legal order consistent with this

Part.

(o) Yoluntary quarantine shall mean quarantine pursuant to a voluntary agreement with a public

health authority.

(p) Confinement shall mean enforcement of an isolation or quarantine order through the use or

possible use of law enforcement personnel.

Section 2.6 is repealed and replaced as follows:

2.6 Investigations and Response Activities.

(a) Except where other procedures are specifically provided in law, every local health authority,
either personally or through a qualified representative, shall immediately upon receiving a

report of a case, suspected case, outbreak, or unusual disease, investigate the circumstances
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of such report at any and all public and private places in which the local health authority has

reason to believe, based on epidemiological or other relevant information available, that such

places are associated with such disease. Such investigations and response activities shall,
consistent with any direction that the State Commissioner of Health may issue:

(1) Verify the existence of a disease or condition;

(2) Ascertain the source of the disease-causing agent or condition;

(3) Identify unreported cases;

(4) Locate and evaluate contacts of cases and suspected cases, as well as those reasonably
expected to have been exposed to the disease;

(5) Collect and submit, or cause to be collected or submitted, for laboratory examination
such specimens as may furnish necessary or appropriate information for determining the
source of disease, or to assist with diagnosis; and furnish or cause to be furnished with
such specimens pertinent data on forms prescribed by the State Commissioner of Health,
including but not limited to the history of cases, physical findings and details of the
epidemiological investigation;

(6) Examine the processes, structures, conditions, machines, apparatus, devices, equipment,
records, and material within such places that may be relevant to the investigation of
disease or condition;

(7) Instruct a responsible member of a household or entity, as applicable, to implement
appropriate actions to prevent further spread of a disease; and

(8) Take any other steps to reduce morbidity and mortality that the local health authority

determines to be appropriate.



(b) When a case or suspected case of a disease, condition, outbreak, or unusual disease occurs in
any business, organization, institution, or private home, the person in charge of the business,
organization, institution or the home owner, as well as any individuals or entities required to
report pursuant to sections 2.10 and 2.12 of this Part, shall cooperate with the State
Department of Health and local health authorities in the investigation of such disease,

condition, outbreak, or unusual disease.

(c) Investigation Updates and Reports.

(1) Upon request of the State Department of Health, the local health authority shall submit
updates and reports on outbreak investigations to the State Department of Health. The
content, timeframe, and manner of submission of such updates shall be determined by the
State Department of Health.

(2) The local health authority shall complete investigation reports of outbreaks within 30
days of the conclusion of the investigation in a manner prescribed by the State
Commissioner of Health, unless the State Commissioner of Health prescribes a different

time period.

(d) Commissioner authority to lead investigation and response activities.

(1) The State Commissioner of Health may elect to lead investigation and response activities
where:
(1) Residents of multiple jurisdictions within the State are affected by an outbreak of

a reportable disease, condition, or unusual disease; or



(i1) Residents in a jurisdiction or jurisdictions within the State and in another state or
states are affected by an outbreak of a reportable disease, condition, or unusual
disease; or

(i11))An outbreak of an unusual disease or a reportable disease or condition involves a
single jurisdiction with the high potential for statewide impact.

(2) Where the State Commissioner of Health elects to lead investigation and response
activities pursuant to paragraph (1) of this subdivision, local health authorities shall take
all reasonable steps to assist in such investigation and response, including supply of
personnel, equipment or information. Provided further that the local health authority shall
take any such action as the State Commissioner of Health deems appropriate and that is
within the jurisdiction of the local health authority. Any continued investigation or
response by the local health authority shall be solely pursuant to the direction of the State
Commissioner of Health, and the State Commissioner of Health shall have access to any

investigative materials which were heretofore created by the local health authority.

New section 2.13 is added to read as follows:

2.13  Isolation and Quarantine Procedures

(a) Duty to issue isolation and quarantine orders
(1) Whenever appropriate to control the spread of a highly contagious communicable
disease, the State Commissioner of Health may issue and/or may direct the local

health authority to issue isolation and/or quarantine orders, consistent with due



process of law, to all such persons as the State Commissioner of Health shall
determine appropriate.

(2) Paragraph (1) of this subdivision shall not be construed as relieving the authority and
duty of local health authorities to issue isolation and quarantine orders to control the
spread of a highly contagious communicable disease, consistent with due process of
law, in the absence of such direction from the State Commissioner of Health.

(3) For the purposes of isolation orders, isolation locations may include home isolation or
such other residential or temporary housing location that the public health authority
issuing the order determines appropriate, where symptoms or conditions indicate that
medical care in a general hospital is not expected to be required, and consistent with
any direction that the State Commissioner of Health may issue. Where symptoms or
conditions indicate that medical care in a general hospital is expected to be required,
the isolation location shall be a general hospital.

(4) For the purposes of quarantine orders, quarantine locations may include home
quarantine, other residential or temporary housing quarantine, or quarantine at such
other locations as the public health authority issuing the order deems appropriate,

consistent with any direction that the State Commissioner of Health may issue.

(b) Any isolation or quarantine order shall specify:

(1) The basis for the order;

(2) The location where the person shall remain in isolation or quarantine, unless travel is

authorized by the State or local health authority, such as for medical care;



(3) The duration of the order;

(4) Instructions for traveling to the isolation or quarantine location, if appropriate;

(5) Instructions for maintaining appropriate distance and taking such other actions as to
prevent transmission to other persons living or working at the isolation or quarantine
location, consistent with any direction that the State Commissioner of Health may issue;

(6) If the location of isolation or quarantine is not in a general hospital, instructions for
contacting the State and/or local health authority to report the subject person’s health
condition, consistent with any direction that the State Commissioner of Health may issue;

(7) If the location of isolation or quarantine is a multiple dwelling structure, that the person
shall remain in their specific dwelling and in no instance come within 6 feet of any other
person, and consistent with any direction that the State Commissioner of Health may
1Ssue;

(8) If the location of isolation or quarantine is a detached structure, that the person may go
outside while remaining on the premise, but shall not leave the premise or come within 6
feet of any person who does not reside at the premise, or such other distance as may be
appropriate for the specific disease, and consistent with any direction that the State
Commissioner of Health may issue;

(9) Such other limitations on interactions with other persons as are appropriate, consistent
with any direction that the State Commissioner of Health may issue;

(10) Notification of the right to request that the public health authority issuing the order

inform a reasonable number of persons of the conditions of the isolation or quarantine order;

(11) A statement that the person has the right to seek judicial review of the order;



(12) A statement that the person has the right to legal counsel, and that if the person is unable

to afford legal counsel, counsel will be appointed upon request.

(c) Whenever a person is subject to an isolation or quarantine order, the State Department of
Health or local health authority, or the local health authority at the State Department of
Health’s direction shall, consistent with any direction issued by the State Commissioner of
Health:

(1) monitor such person to ensure compliance with the order and determine whether such
person requires a higher level of medical care;

(2) whenever appropriate, coordinate with local law enforcement to ensure that such
person comply with the order; and

(3) the extent such items and services are not available to such person, provide or arrange
for the provision of appropriate supports, supplies and services, including, but not

limited to: food, laundry, medical care, and medications.

(d) If the location of an isolation or quarantine order is owned by a landlord, hotel, motel or
other person or entity, no such landlord or person associated with such hotel, motel or other
person or entity shall enter the isolation or quarantine location without permission of the
local health authority, and consistent with any direction that the State Commissioner of

Health may issue.

(e) No article that is likely to be contaminated with infective material may be removed from a

premise where a person is isolated or quarantined unless the local health authority determines
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that such article has been properly disinfected or protected from spreading infection, or
unless the quarantine period expires and there is no risk of contamination. Such
determinations shall be made pursuant to any direction that the State Commissioner of Health

may issue.

(f) Any person who violates a public health order shall be subject to all civil and criminal
penalties as provided for by law. For purposes of civil penalties, each day that the order is

violated shall constitute a separate violation of this Part.

(g) Duty of attending physician

(1) Every attending physician shall immediately, upon discovering a case or suspected
case of a highly contagious reportable communicable disease, cause the patient to be
appropriately isolated and contact the State Department of Health and the local health
authority where the patient is isolated and, if different, the local health authority where

the patient resides.

(2) Such physician shall advise other members of the household regarding precautions to
be taken to prevent further spread of the disease, consistent with any direction that the

State Commissioner of Health may issue.

(3) Such physician shall furnish the patient, or caregiver of such patient where applicable,
with detailed instructions regarding the disinfection and disposal of any contaminated

articles, consistent with any direction that the State Commissioner of Health may issue.
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Sections 2.25, 2.26, 2.27. 2.28, 2.29, and 2.30 are repealed.

Paragraph (11) of subdivision (d) of section 405.3 is amended, paragraph (12) is renumbered

paragraph (13), and a new paragraph (12) is added, to read as follows:

(d) Records and reports. Any information, records or documents provided to the department shall
be subject to the applicable provisions of the Public Health Law, Mental Hygiene Law,
Education Law, and the Public Officers Law in relation to disclosure. The hospital shall maintain
and furnish to the Department of Health, immediately upon written request, copies of all

documents, including but not limited to:

(11) written minutes of each committee's proceedings. These minutes shall include at least the

following:

(1) attendance;

(i1) date and duration of the meeting;

(i11) synopsis of issues discussed and actions or recommendations made; [and]

(12) whenever the commissioner determines that there exists an outbreak of a highly contagious

communicable disease pursuant to Part 2 of this Title or other public health emergency, such

syndromic and disease surveillance data as the commissioner deems appropriate, which the

hospital shall submit in the manner and form determined by the commissioner; and

(13) any record required to be kept by the provisions of this Part.
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New section 58-1.14 is added to read as follows:

Section 58-1.14 Reporting of certain communicable diseases.

(a) The commissioner shall designate those communicable diseases, as defined by section 2.1 of
the Sanitary Code, that require prompt action, and shall make available on the Department’s

website a list of such communicable diseases.

(b) Laboratories performing tests for screening, diagnosis or monitoring of communicable
diseases requiring prompt action pursuant to subdivision (a) of this section, for New York State

residents and/or New York State health care providers, shall:

(1) immediately report to the commissioner all positive results for such communicable

diseases in a manner and format as prescribed by the commissioner; and

(ii) report all results, including positive, negative and indeterminate results, to the

commissioner in a time and manner consistent with Public Health Law § 576-c.

Section 405.3 is amended by adding a new subdivision (g) as follows:

(g) Whenever the commissioner determines that there exists an outbreak of a highly contagious
communicable disease pursuant to Part 2 of this Title or other public health emergency, the
commissioner may direct general hospitals, as defined in Article 28 of the public health law, and
consistent with the federal Emergency Medical Treatment and Labor Act (EMTALA), to accept
patients pursuant to such procedures and conditions as the commissioner may determine

appropriate.
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REGULATORY IMPACT STATEMENT

Statutory Authority:

The statutory authority for the regulatory amendments to Part 2 of Title 10 of the Official
Compilation of Codes, Rules and Regulations of the State of New York is Section 225 of the
Public Health Law (PHL), which authorizes the Public Health and Health Planning Council
(PHHPC), subject to the approval of the Commissioner of Health (Commissioner), to establish
and amend the State Sanitary Code (SSC) provisions related to any matters affecting the security
of life or health or the preservation and improvement of public health in the State of New York.
Additionally, Section 2103 of the PHL requires all local health officers to report cases of
communicable disease to the New York State Department of Health (Department).

The statutory authority for the proposed new section 58-1.14 of Title 10 of the Official
Compilation of Codes, Rules and Regulations of the State of New York is section 576 of the
PHL, which authorizes the Department to adopt regulations prescribing the requirements for the
proper operation of a clinical laboratory, including the methods and the manner in which testing
or analyses of samples shall be performed and reports submitted.

The statutory authority for the proposed amendments to section 405.3 of Title 10 of the
Official Compilation of Codes, Rules and Regulations of the State of New York is section 2803
of the PHL, which authorizes PHHPC to adopt and amend rules and regulations, subject to the
approval of the Commissioner, to implement the purposes and provisions of PHL Article 28, and

to establish minimum standards governing the operation of health care facilities.
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Legislative Objectives:

The legislative objective of PHL § 225 is, in part, to protect the public health by
authorizing PHHPC, with the approval of the Commissioner, to amend the SSC to address public
health issues related to communicable disease.

The legislative objective of PHL § 576 is, in part, to promote public health by
establishing minimum standards for clinical laboratory testing and reporting of test results,
including to the Department for purposes of taking prompt action to address outbreaks of
disease.

The legislative objective of PHL § 2803 includes among other objectives authorizing
PHHPC, with the approval of the Commissioner, to adopt regulations concerning the operation

of facilities licensed pursuant to Article 28 of the PHL, including general hospitals.

Needs and Benefits:

The 2019 Coronavirus (COVID-19) is a disease that causes mild to severe respiratory and
other symptoms, including fever, cough, and difficulty breathing. People infected with COVID-
19 have had symptoms ranging from those that are mild (like a common cold) to severe
pneumonia that requires medical care in a general hospital and can be fatal, with a
disproportionate risk of severe illness for older adults and/or those who have serious underlying
medical health conditions.

On January 30, 2020, the World Health Organization (WHO) designated the COVID-19
outbreak as a Public Health Emergency of International Concern. On a national level, the
Secretary of Health and Human Services determined on January 31, 2020 that as a result of

confirmed cases of COVID-19 in the United States, a public health emergency existed and had
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existed since January 27, 2020, nationwide. Thereafter, the situation rapidly evolved throughout
the world, with many countries, including the United States, quickly progressing from the
identification of travel-associated cases to person-to-person transmission among close contacts of
travel-associated cases, and finally to widespread community transmission of COVID-19.

Now, two years after the first cases were identified in the United States, the COVID-19
pandemic continues to impact New York State. In light of this situation, these regulations update,
clarify and strengthen the Department’s authority as well as that of local health departments to
take specific actions to control the spread of disease, including actions related to investigation
and response to a disease outbreak, as well as the issuance of isolation and quarantine orders.

The following is a summary of the amendments to the Department’s regulations:

Part 2 Amendments:

- Relocate and update definitions, and add new definitions

e Repeal and replace current section 2.6, related to investigations, to clarify existing
local health department authority.

- Sets forth specific actions that local health departments must take to investigate
a case, suspected case, outbreak, or unusual disease.

- Requires individuals and entities subject to a public health investigation to
cooperate with the Department and local health departments.

- While the Department works collaboratively with local health departments on a
variety of public health issues, including disease control, this regulation clarifies
the authority for the Commissioner to lead disease investigation activities under
certain circumstances (i.e., where there is potential for statewide impact,

multiple jurisdictions impacted, or impact on one or more New York State
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jurisdictions and another state or states), while working collaboratively with
impacted local health departments. In all other situations, local health
departments retain the primary authority and responsibility to control
communicable disease within their respective jurisdictions, with the Department

providing assistance as needed.

(1) Codifies in regulation the requirement that local health departments send reports to the

Department during an outbreak.

e New section 2.13 added to clarify isolation and quarantine procedures.

Clarify that the State Department of Health has the authority to issue isolation
and quarantine orders, as do local departments of health.

Clarifies locations where isolation or quarantine may be appropriate.

Sets forth requirements for the content of isolation and quarantine orders.
Specifies other procedures that apply when a person is isolated or quarantined.
Explicitly states that violation of an order constitutes grounds for civil and/or
criminal penalties

Relocates and updates existing regulatory requirements that require the attending
physician to report cases and suspected cases to the local health authority, and

requires physicians to provide instructions concerning how to protect others.

Part 58 Amendments

e New section 58-1.14 added clarifying reporting requirements for certain

communicable diseases
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- Requires the Commissioner to designate those communicable diseases that
require prompt action, and to make available a list of such diseases on the
State Department of Health website.

- Requires clinical laboratories to immediately report positive test results for
communicable diseases identified as requiring prompt attention, in a manner
and format identified by the Commissioner.

- Requires clinical laboratories to report all test results, including negative and
indeterminate results, for communicable diseases identified as requiring
prompt attention, via the Electronic Clinical Laboratory Reporting System
(ECLRS).

Part 405 Amendments
e Mandates hospitals to report syndromic surveillance data during an outbreak of a
highly contagious communicable disease.
e Permits the Commissioner to direct hospitals to take patients during an outbreak of a
highly contagious communicable disease, which is consistent with the federal

Emergency Medical Treatment and Labor Act (EMTALA).

COSTS:

Costs to Regulated Parties:

The requirement that hospitals submit syndromic surveillance reports when requested
during an outbreak is not expected to result in any substantial costs. Hospitals are already
regularly and voluntarily submitting data to the Department, and nearly all of them submit such

reports electronically. With regard to the Commissioner directing general hospitals to accept
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patients during an outbreak of a highly contagious communicable disease, hospitals are already
required to adhere to the federal Emergency Medical Treatment and Labor Act (EMTALA).
Accordingly, both of these proposed amendments will not impose any substantial additional cost
to hospitals.

Clinical laboratories must already report communicable disease testing results using the
ECLRS and must also immediately report communicable diseases pursuant to PHL § 2102. The
regulation simply clarifies existing requirements and is not anticipated to imposes any substantial
additional costs beyond those costs that laboratories would incur in the absence of these
regulations.

Although there are costs associated with disease investigation and response for any
outbreak, these regulations clarify and strengthen the existing authorities and responsibilities of
local governments. As such, these regulations do not impose any substantial additional costs

beyond what local health departments would incur in the absence of these regulations.

Costs to Local and State Governments:

Although there are costs associated with disease investigation and response for any
outbreak, these regulations clarify and strengthen the existing authorities and responsibilities of
local governments. As such, these regulations do not impose any substantial additional costs
beyond what local health departments would incur in the absence of these regulations. Further,
making explicit the Department’s authority to lead investigation activities will result in increased
coordination of resources, likely resulting in a cost-savings for State and local governments.

Any clinical laboratories operated by a local government must already report
communicable disease testing results using the ECLRS and must also immediately report

communicable diseases pursuant to PHL § 2102. The regulation simply clarifies existing
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requirements and is not anticipated to imposes any substantial additional costs beyond those
costs that laboratories would incur in the absence of these regulations.

To the extent that the State Department of Health and local health departments issue
isolation and quarantine orders in response to COVID-19, such actions will impose costs upon
the state. As the scope of any outbreak is difficult to predict, the cost to the State of issuing such

orders cannot be predicted at this time.

Paperwork:
Some hospitals may be required to make additional syndromic surveillance reports that
they are not already making. Otherwise, these regulations do not require any additional

paperwork.

Local Government Mandates:
Under existing regulation, local health departments already have the authority and
responsibility to take actions to control the spread of disease within their jurisdictions. The

proposed amendments clarify these existing authorities and duties.

Duplication:

There is no duplication in existing State or federal law.

Alternatives:
The alternative would be to leave in place the current regulations on disease investigation

and i1solation and quarantine. However, many of these regulatory provisions have not been
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updated in fifty years and should be modernized to ensure appropriate response to a disease

outbreak, such as COVID-19.

Federal Standards:
States and local governments have primary authority for controlling disease within their
respective jurisdictions. Accordingly, there are no federal statutes or regulations that apply to

disease control within NYS.

Compliance Schedule:

These emergency regulations will become effective upon filing with the Department of
State and will expire, unless renewed, 90 days from the date of filing. As the COVID-19
pandemic is consistently and rapidly changing, it is not possible to determine the expected
duration of need at this point in time. The Department will continuously evaluate the expected
duration of these emergency regulations throughout the aforementioned 90-day effective period
in making determinations on the need for continuing this regulation on an emergency basis or
issuing a notice of proposed rulemaking for permanent adoption. This notice does not constitute

a notice of proposed or revised rule making for permanent adoption.

Contact Person: Katherine Ceroalo
New York State Department of Health
Bureau of Program Counsel, Regulatory Affairs Unit
Corning Tower Building, Room 2438
Empire State Plaza
Albany, New York 12237
(518) 473-7488
(518) 473-2019 (FAX)
REGSONA @health.ny.gov
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REGULATORY FLEXIBILITY ANALYSIS

Effect on Small Business and Local Government:
Under existing regulation, local health departments already have the authority and
responsibility to take actions to control the spread of disease within their jurisdictions. The

proposed amendments clarify these existing authorities and duties.

Compliance Requirements:

Under existing regulation, local health departments already have the authority and
responsibility to take actions to control the spread of disease within their jurisdictions. The
proposed amendments clarify these existing authorities and duties. With respect to mandating
syndromic surveillance reporting during an outbreak of a highly infectious communicable
disease, hospitals are already reporting syndromic surveillance data regularly and voluntarily.
With respect to clinical laboratories, they must already report communicable disease testing
results using the ECLRS and must also immediately report communicable diseases pursuant to
PHL § 2102. The regulation simply clarifies existing requirements and is not anticipated to
imposes any substantial additional costs beyond those costs that laboratories would incur in the

absence of these regulations.

Professional Services:

It is not expected that any professional services will be needed to comply with this rule.
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Compliance Costs:

Although there are costs associated with disease investigation and response for any
outbreak, these regulations clarify and strengthen the existing authorities and responsibilities of
local governments. As such, these regulations do not impose any substantial additional costs
beyond what local health departments would incur in the absence of these regulations.

Further, making explicit the Department’s authority to lead investigation activities will
result in increased coordination of resources, likely resulting in a cost-savings for State and local

governments.

Economic and Technological Feasibility:

There are no economic or technological impediments to the rule changes.

Minimizing Adverse Impact:

As the proposed regulations largely clarify existing responsibility and duties among
regulated entities and individuals, any adverse impacts are expected to be minimal. The
Department, however, will work with regulated entities to ensure they are aware of the new

regulations and have the information necessary to comply.

Small Business and Local Government Participation:
Due to the emergent nature of COVID-19, small business and local governments were
not consulted. If these regulations are proposed for permanent adoption, all parties will have an

opportunity provided comments during the notice and comment period.
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RURAL AREA FLEXIBILITY ANALYSIS

Type and Estimated Numbers of Rural Areas:

While this rule applies uniformly throughout the state, including rural areas, for the
purposes of this Rural Area Flexibility Analysis (RAFA), “rural area” means areas of the state
defined by Exec. Law § 481(7) (SAPA § 102(10)). Per Exec. Law § 481(7), rural areas are
defined as “counties within the state having less than two hundred thousand population, and the
municipalities, individuals, institutions, communities, and programs and such other entities or
resources found therein. In counties of two hundred thousand or greater population ‘rural areas’
means towns with population densities of one hundred fifty persons or less per square mile, and

the villages, individuals, institutions, communities, programs and such other entities or resources

as are found therein.”

The following 44 counties have a population of less than 200,000 based upon 2020

United States Census data:

Allegany County
Broome County
Cattaraugus County
Cayuga County
Chautauqua County
Chemung County
Chenango County
Clinton County
Columbia County
Cortland County
Delaware County
Essex County
Franklin County
Fulton County
Genesee County

Greene County
Hamilton County
Herkimer County
Jefferson County
Lewis County
Livingston County
Madison County
Montgomery County
Ontario County
Orleans County
Oswego County
Otsego County
Putnam County
Rensselaer County
Schenectady County
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Schoharie County
Schuyler County
Seneca County

St. Lawrence County
Steuben County
Sullivan County
Tioga County
Tompkins County
Ulster County
Warren County
Washington County
Wayne County
Wyoming County
Yates County



The following counties of have population of 200,000 or greater, and towns with
population densities of 150 person or fewer per square mile, based upon the United States

Census estimated county populations for 2010:

Albany County Monroe County Orange County

Dutchess County Niagara County Saratoga County

Erie County Oneida County Suffolk County
Onondaga County

Reporting, Recordkeeping, and Other Compliance Requirements; and Professional
Services:

As the proposed regulations largely clarify existing responsibilities and duties among
regulated entities and individuals, no additional recordkeeping, compliance requirements, or
professional services are expected. With respect to mandating syndromic surveillance reporting
during an outbreak of a highly infectious communicable disease, hospitals are already reporting
syndromic surveillance data regularly and voluntarily. Additionally, the requirement for local
health departments to continually report to the Department during an outbreak is historically a
practice that already occurs. With respect to clinical laboratories, they must already report
communicable disease testing results using the ECLRS and must also immediately report

communicable diseases pursuant to PHL § 2102.

Compliance Costs:
As the proposed regulations largely clarify existing responsibility and duties among
regulated entities and individuals, no initial or annual capital costs of compliance are expected

above and beyond the cost of compliance for the requirements currently in Parts 2, 58 and 405.
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Economic and Technological Feasibility:

There are no economic or technological impediments to the rule changes.

Minimizing Adverse Impact:

As the proposed regulations largely clarify existing responsibility and duties among
regulated entities and individuals, any adverse impacts are expected to be minimal. The
Department, however, will work with local health departments to ensure they are aware of the

new regulations and have the information necessary to comply.

Rural Area Participation:
Due to the emergent nature of COVID-19, parties representing rural areas were not
consulted. If these regulations are proposed for permanent adoption, all parties will have an

opportunity provided comments during the notice and comment period.
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JOB IMPACT STATEMENT
The Department of Health has determined that this regulatory change will not have a

substantial adverse impact on jobs and employment, based upon its nature and purpose.
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EMERGENCY JUSTIFICATION

Where compliance with routine administrative procedures would be contrary to public
interest, the State Administrative Procedure Act (SAPA) § 202(6) empowers state agencies to
adopt emergency regulations necessary for the preservation of public health, safety, or general
welfare. In this case, compliance with SAPA for filing of this regulation on a non-emergency
basis, including the requirement for a period of time for public comment, cannot be met because
to do so would be detrimental to the health and safety of the general public.

As stated in the declaration of the State disaster emergency in Executive Orders No. 11
through 11.6 (November 26, 2021, through June 14, 2022; see 9 NYCRR §§9.11 through
9.11.6), New York continues to experience high rates of COVID-19 transmission. The constant
threat of a possible resurgence of COVID-19 or another communicable disease outbreak
necessitates that the adoption of these regulatory amendments on an emergency basis. In addition
to updating and clarifying the process for issuing isolation and quarantine orders, the emergency
regulations also require clinical laboratories to report all test results, including negative and
indeterminate results, for communicable diseases such as COVID-19; mandate hospitals to report
syndromic surveillance data; and permit the Commissioner to direct hospitals to take patients
during a disease outbreak such as COVID-19.

Based on the ongoing burden of COVID-19, the Department has determined that these
regulations, while applicable to several diseases, are necessary to promulgate on an emergency
basis to control the spread of COVID-19 in New York State. Accordingly, current circumstances
necessitate immediate action, and pursuant to the State Administrative Procedure Act Section
206(6), a delay in the issuance of these emergency regulations would be contrary to public

interest.
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Pursuant to the authority vested in the Public Health and Health Planning Council and the
Commissioner of Health by Sections 201, 206, and 225 of the Public Health Law, Title 10
(Health) of the Official Compilation of Codes, Rules and Regulations of the State of New York
is amended by repealing Subpart 66-3 and repealing and replacing Section 2.60, to be effective

upon filing with the Secretary of State, to read as follows:

Subpart 66-3 is hereby repealed.

Section 2.60 is repealed and replaced to read as follows:

2.60. Face Coverings for COVID-19 Prevention

(a) As determined by the Commissioner based on COVID-19 incidence and prevalence, as well
as any other public health and/or clinical risk factors related to COVID-19 disease spread, any
person who is two years of age or older and able to medically tolerate a face-covering may be
required to cover their nose and mouth with a mask or face-covering when: (1) in a public place
and unable to maintain, or when not maintaining, physical distance; or (2) in certain settings as
determined by the Commissioner, which may include schools, public transit, homeless shelters,
correctional facilities, nursing homes, and health care settings, and which may distinguish
between individuals who are vaccinated against COVID-19 and those that are not vaccinated.
The Commissioner shall issue findings regarding the necessity of face-covering requirements at

the time such requirements are announced.



(b) Businesses must provide, at their expense, face-coverings for their employees required to

wear a mask or face-covering pursuant to subdivision (a) of this section.

(c) large-scale indoor event venues with more than five thousand attendees shall require patrons
to wear face coverings consistent with subdivision (a) of this section; may require all patrons to
wear a face covering irrespective of vaccination status; and may deny admittance to any person
who fails to comply. This regulation shall be applied in a manner consistent with the federal
Americans with Disabilities Act, New York State or New York City Human Rights Law, and
any other applicable provision of law.

(d) No business owner shall deny employment or services to or discriminate against any person
on the basis that such person elects to wear a face-covering that is designed to inhibit the
transmission of COVID-19, but that is not designed to otherwise obscure the identity of the

individual.

(e) For purposes of this section face-coverings shall include, but are not limited to, cloth masks,
surgical masks, and N-95 respirators that are worn to completely cover a person’s nose and
mouth.

(f) Penalities and enforcement.

(1) A violation of any provision of this Section is subject to all civil and criminal
penalties as provided for by law. Individuals or entities that violate this Section are
subject to a maximum fine of $1,000 for each violation. For purposes of civil
penalties, each day that an entity operates in a manner inconsistent with the Section
shall constitute a separate violation under this Section.

(i1))  All local health officers shall take such steps as may be necessary to enforce the

provisions of this Section accordance with the Public Health Law and this Title.



REGULATORY IMPACT STATEMENT

Statutory Authority:
The statutory authority for adding a new Section 2.60 is sections 201, 206, and 225 of the

Public Health Law.

Legislative Objectives:

The legislative objective of PHL § 201 includes authorizing the New York State
Department of Health (“Department’) to control and promote the control of communicable
diseases to reduce their spread. Likewise, the legislative objective of PHL § 206 includes
authorizing the Commissioner of Health to take cognizance of the interests of health and life of
the people of the state, and of all matters pertaining thereto and exercise the functions, powers
and duties of the department prescribed by law, including control of communicable diseases. The
legislative objective of Public Health Law § 225 is, in part, to protect the public health by
authorizing PHHPC, with the approval of the Commissioner, to amend the State Sanitary Code

to address public health issues related to communicable disease.

Needs and Benefits:

The 2019 Coronavirus (COVID-19) is a disease that causes mild to severe respiratory and
other symptoms, including fever, cough, and difficulty breathing. People infected with COVID-
19 have had symptoms ranging from those that are mild (like a common cold) to severe
pneumonia that requires medical care in a general hospital and can be fatal, with a
disproportionate risk of severe illness for older adults, those who have serious underlying

medical health conditions and those who are unvaccinated.



On January 30, 2020, the World Health Organization (WHO) designated the COVID-19
outbreak as a Public Health Emergency of International Concern. On a national level, the
Secretary of Health and Human Services determined on January 31, 2020 that as a result of
confirmed cases of COVID-19 in the United States, a public health emergency existed and had
existed since January 27, 2020, nationwide. Thereafter, the situation rapidly evolved throughout
the world, with many countries, including the United States, quickly progressing from the
identification of travel-associated cases to person-to-person transmission among close contacts of
travel-associated cases, and finally to widespread community transmission of COVID-19.

Now, two years after the first cases were identified in the United States, the COVID-19
pandemic continues to impact New York State. Beyond the ongoing COVID-19 burden in
communities, certain settings such as crowded indoor spaces, public transit, nursing homes, and
health care settings, have been at increased risk for transmission. These regulations provide that
masking may be required under certain circumstances, as determined by the Commissioner based
on COVID-19 incidence and prevalence, as well as any other public health and/or clinical risk
factors related to COVID-19 disease spread. The regulations are necessary to permit flexibility to
allow the Department to quickly adapt to changing circumstances related to the spread of

COVID-19 and increasing transmission rates.

COSTS:
Costs to Regulated Parties:
As part of ongoing efforts to address the COVID-19 pandemic, regulated parties have been a

partner in implementing measures to limit the spread and/or mitigate the impact of COVID-19



within the state since March of 2020. Accordingly, this regulation does not impose additional

costs to regulated parties.

Costs to Local and State Governments:

State and local government are authorized to enforce civil and criminal penalties related
to the violation of these regulations, and there may be some cost of enforcement, however such
costs are anticipated to be minimal as these provisions continue existing enforcement

requirements.

Paperwork:

This regulation imposes no additional paperwork.

Local Government Mandates:

As part of ongoing efforts to address the COVID-19 pandemic, local governments have
been partners in implementing and enforcing measures to limit the spread and/or mitigate the
impact of COVID-19 within their jurisdictions since March of 2020. Further, local governments
have separate authority and responsibilities to control disease within their jurisdictions pursuant

to PHL § 2100 and Part 2 of the State Sanitary Code.

Duplication:

There is no duplication of federal law.



Alternatives:

The alternative would be to not promulgate these emergency regulations. However, this
alternative was rejected, as the Department believes this regulation will facilitate the
Department’s ability to respond to the evolving nature of this serious and ongoing communicable

disease outbreak.

Federal Standards:
States and local governments have primary authority for controlling disease within their
respective jurisdictions. Accordingly, there are no federal statutes or regulations that apply to

disease control within NYS.

Compliance Schedule:

The regulations will become effective upon filing with the Department of State and will
expire, unless renewed, 60 days from the date of filing. As the COVID-19 pandemic is
consistently and rapidly changing, it is not possible to determine the expected duration of need at
this point in time. The Department will continuously evaluate the expected duration of these
emergency regulations throughout the aforementioned 60-day effective period in making
determinations on the need for continuing this regulation on an emergency basis or issuing a
notice of proposed ruling-making for permanent adoption. This notice does not constitute a

notice of proposed or revised rule making for permanent adoption.



Contact Person:

Katherine Ceroalo

New York State Department of Health

Bureau of Program Counsel, Regulatory Affairs Unit
Corning Tower Building, Room 2438

Empire State Plaza

Albany, New York 12237

(518) 473-7488

(518) 473-2019 (FAX)

REGSOQNA @health.ny.gov
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REGULATORY FLEXIBILITY ANALYSIS

Effect on Small Business and Local Government:

As part of ongoing efforts to address the COVID-19 pandemic, businesses and local
government have been a partner in implementing measures to limit the spread and/or mitigate the
impact of COVID-19 within the state since March of 2020. Accordingly, this regulation will not

have a significant impact on or cost to small business and local government.

Compliance Requirements:

These regulations update previously filed emergency regulations to provide that masking
may be required under certain circumstances, as determined by the Commissioner based on
COVID-19 incidence and prevalence, as well as any other public health and/or clinical risk

factors related to COVID-19 disease spread.

Professional Services:

It is not expected that any professional services will be needed to comply with this rule.

Compliance Costs:

As part of ongoing efforts to address the COVID-19 pandemic, regulated parties have
been a partner in implementing measures to limit the spread and/or mitigate the impact of
COVID-19 within the state since March of 2020. Accordingly, this regulation will not have a

significant impact.



Economic and Technological Feasibility:

There are no economic or technological impediments to the rule changes.

Minimizing Adverse Impact:

As part of ongoing efforts to address the COVID-19 pandemic, regulated parties have
been a partner in implementing measures to limit the spread and/or mitigate the impact of
COVID-19 within the state since March of 2020. Accordingly, any adverse impacts are expected

to be minimal.

Small Business and Local Government Participation:
Due to the emergent nature of COVID-19, small business and local governments were

not consulted.



RURAL AREA FLEXIBILITY ANALYSIS

Type and Estimated Numbers of Rural Areas:

While this rule applies uniformly throughout the state, including rural areas, for the
purposes of this Rural Area Flexibility Analysis (RAFA), “rural area” means areas of the state
defined by Exec. Law § 481(7) (SAPA § 102(10)). Per Exec. Law § 481(7), rural areas are
defined as “counties within the state having less than two hundred thousand population, and the
municipalities, individuals, institutions, communities, and programs and such other entities or
resources found therein. In counties of two hundred thousand or greater population ‘rural areas’
means towns with population densities of one hundred fifty persons or less per square mile, and
the villages, individuals, institutions, communities, programs and such other entities or resources
as are found therein.”

The following 44 counties have an estimated population of less than 200,000 based upon

the 2019 United States Census county populations projections:

Allegany County Greene County Schoharie County

Broome County Hamilton County Schuyler County

Cattaraugus County Herkimer County Seneca County

Cayuga County Jefferson County St. Lawrence County
Chautauqua County Lewis County Steuben County
Chemung County Livingston County Sullivan County

Chenango County
Clinton County
Columbia County
Cortland County

Delaware County

Madison County
Montgomery County
Ontario County

Orleans County
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Tioga County
Tompkins County
Ulster County

Warren County



Essex County Oswego County Washington County

Franklin County Otsego County Wayne County

Fulton County Putnam County Wyoming County

Genesee County Rensselaer County Yates County
Schenectady County

The following counties of have population of 200,000 or greater, and towns with
population densities of 150 person or fewer per square mile, based upon the 2019 United States

Census population projections:

Albany County Niagara County Saratoga County
Dutchess County Oneida County Suffolk County
Erie County Onondaga County

Monroe County Orange County

Reporting, recordkeeping, and other compliance requirements; and professional services:
These regulations update previously filed emergency regulations to provide that masking

may be required under certain circumstances, as determined by the Commissioner based on

COVID-19 incidence and prevalence, as well as any other public health and/or clinical risk

factors related to COVID-19 disease spread.

Compliance Costs:
As part of ongoing efforts to address the COVID-19 pandemic, regulated parties have

been a partner in implementing measures to limit the spread and/or mitigate the impact of

11



COVID-19 within the state since March of 2020. Accordingly, this regulation does not impose

additional costs to regulated parties.

Economic and Technological Feasibility:

There are no economic or technological impediments to the rule changes.

Minimizing Adverse Impact:

As part of ongoing efforts to address the COVID-19 pandemic, regulated parties have
been a partner in implementing measures to limit the spread and/or mitigate the impact of
COVID-19 within the state since March of 2020. Accordingly, adverse impacts are expected to

be minimal.

Rural Area Participation:

Due to the emergent nature of COVID-19, parties representing rural areas were not

consulted.
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JOB IMPACT STATEMENT
The Department of Health has determined that this regulatory change is necessary to
prevent further complete closure of the businesses impacted, and therefore, while there may be
lost revenue for many businesses, the public health impacts of continued spread of COVID-19

are much greater.
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EMERGENCY JUSTIFICATION

The 2019 Coronavirus (COVID-19) is a disease that causes mild to severe respiratory and
other symptoms, including fever, cough, and difficulty breathing. People infected with COVID-
19 have had symptoms ranging from those that are mild (like a common cold) to severe
pneumonia that requires medical care in a general hospital and can be fatal, with a
disproportionate risk of severe illness for older adults and/or those who have serious underlying
medical health conditions.

On January 30, 2020, the World Health Organization (WHO) designated the COVID-19
outbreak as a Public Health Emergency of International Concern. On a national level, the
Secretary of Health and Human Services determined on January 31, 2020 that as a result of
confirmed cases of COVID-19 in the United States, a public health emergency existed and had
existed since January 27, 2020, nationwide. Thereafter, the situation rapidly evolved throughout
the world, with many countries, including the United States, quickly progressing from the
identification of travel-associated cases to person-to-person transmission among close contacts of
travel-associated cases, and finally to widespread community transmission of COVID-19.

Now, two years after the first cases were identified in the United States, the COVID-19
pandemic continues to impact New York State. Beyond the ongoing COVID-19 burden in
communities, certain settings such as crowded indoor spaces, public transit, nursing homes, and
health care settings, have been at increased risk for transmission.

To that end, these regulations provide that masking may be required under certain
circumstances, as determined by the Commissioner based on COVID-19 incidence and
prevalence, as well as any other public health and/or clinical risk factors related to COVID-19

disease spread. Based on the foregoing, the Department has determined that these emergency
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regulations are necessary to permit flexibility to quickly adapt to changing circumstances and
increasing transmission rates and control the spread of COVID-19, necessitating immediate
action. Accordingly, pursuant to the State Administrative Procedure Act Section 202(6), a delay

in the issuance of these emergency regulations would be contrary to public interest.
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20-24 Addition of Sections 1.2, 700.5 and Part 360 to Title
10 NYCRR; Amendment of Sections 400.1, 405.24 & 1001.6 of
Title 10 NYCRR and Sections 487.3, 488.3 and 490.3 of

Title 18 NYCRR (Surge and Flex Health Coordination System)

**TO BE DISTRIBUTED UNDER SEPARATE COVER**



Pursuant to the authority vested in the Public Health and Health Planning Council and the
Commissioner of Health by Public Health Law Sections 225, 2800, 2803, 3612, and 4010, as
well as Social Services Law Sections 461 and 461-¢, Title 10 (Health) of the Official
Compilation of Codes, Rules and Regulations of the State of New York, is amended, to be
effective upon publication of a Notice of Adoption in the New York State Register, to read as

follows:

Part 2 is amended to add a new section 2.61, as follows:

2.61. Prevention of COVID-19 transmission by covered entities.
(a) Definitions.
(1) “Covered entities” for the purposes of this section, shall include:

(1) any facility or institution included in the definition of “hospital” in section
2801 of the Public Health Law, including but not limited to general hospitals,
nursing homes, and diagnostic and treatment centers;
(i1) any agency established pursuant to Article 36 of the Public Health Law,
including but not limited to certified home health agencies, long term home health
care programs, acquired immune deficiency syndrome (AIDS) home care
programs, licensed home care service agencies, and limited licensed home care
service agencies;
(i11) hospices as defined in section 4002 of the Public Health Law; and
(iv) adult care facility under the Department’s regulatory authority, as set forth in

Article 7 of the Social Services Law.



(2) “Personnel,” for the purposes of this section, shall mean all persons employed or
affiliated with a covered entity, whether paid or unpaid, including but not limited to
employees, members of the medical and nursing staff, contract staff, students, and
volunteers, who engage in activities such that if they were infected with COVID-19, they

could potentially expose other covered personnel, patients or residents to the disease.

(3) “Fully vaccinated,” for the purposes of this section, shall be determined by the
Department in accordance with applicable federal guidelines and recommendations.
Unless otherwise specified by the Department, documentation of vaccination must
include the manufacturer, lot number(s), date(s) of vaccination; and vaccinator or vaccine
clinic site, in one of the following formats:

(1) record prepared and signed by the licensed health practitioner who administered the
vaccine, which may include a Centers for Disease Control and Prevention (CDC)
COVID-19 vaccine card;

(1) an official record from one of the following, which may be accepted as
documentation of immunization without a health practitioner’s signature: a foreign
nation, NYS Countermeasure Data Management System (CDMS), the NY'S
Immunization Information System (NYSIIS), City Immunization Registry (CIR), a
Department-recognized immunization registry of another state, or an electronic health
record system; or

(ii1) any other documentation determined acceptable by the Department.



(c) Covered entities shall continuously require personnel to be fully vaccinated against COVID-
19, absent receipt of an exemption as allowed below. Covered entities shall require all personnel
to receive at least their first dose before engaging in activities covered under paragraph (2) of
subdivision (a) of this section. Documentation of such vaccination shall be made in personnel
records or other appropriate records in accordance with applicable privacy laws, except as set

forth in subdivision (d) of this section.

(d) Exemptions. Personnel shall be exempt from the COVID-19 vaccination requirements set
forth in subdivision (c) of this section as follows:

(1) Medical exemption. If any licensed physician, physician assistant, or certified nurse
practitioner certifies that immunization with COVID-19 vaccine is detrimental to the
health of member of a covered entity’s personnel, based upon a pre-existing health
condition, the requirements of this section relating to COVID-19 immunization shall be
inapplicable only until such immunization is found no longer to be detrimental to such
personnel member’s health. The nature and duration of the medical exemption must be
stated in the personnel employment medical record, or other appropriate record, and must
be in accordance with generally accepted medical standards, (see, for example, the
recommendations of the Advisory Committee on Immunization Practices of the U.S.
Department of Health and Human Services), and any reasonable accommodation may be
granted and must likewise be documented in such record. Covered entities shall
document medical exemptions in personnel records or other appropriate records in
accordance with applicable privacy laws by: (i) September 27, 2021 for general hospitals

and nursing homes; and (ii) October 7, 2021 for all other covered entities. For all covered



entities, documentation must occur continuously, as needed, following the initial dates for
compliance specified herein, including documentation of any reasonable accommodation

therefor.

(e) Upon the request of the Department, covered entities must report and submit documentation,
in a manner and format determined by the Department, for the following:
(1) the number and percentage of personnel that have been vaccinated against COVID-
19;
(2) the number and percentage of personnel for which medical exemptions have been
granted;

(3) the total number of covered personnel.

(f) Covered entities shall develop and implement a policy and procedure to ensure compliance

with the provisions of this section and submit such documents to the Department upon request.

(g) The Department may require all personnel, whether vaccinated or unvaccinated, to wear an
appropriate face covering for the setting in which such personnel are working in a covered entity.

Covered entities shall supply face coverings required by this section at no cost to personnel.

Subparagraph (vi) of paragraph (10) of subdivision (b) of Section 405.3 of Part 405 is added to

read as follows:



(vi) documentation of COVID-19 vaccination or a valid medical exemption to such vaccination,

pursuant to section 2.61 of this Title, in accordance with applicable privacy laws, and making

such documentation immediately available upon request by the Department, as well as any

reasonable accommodation addressing such exemption.

Paragraph (5) of subdivision (a) of Section 415.19 of Part 415 is added to read as follows:

(5) collects documentation of COVID-19 or documentation of a valid medical exemption to such

vaccination, for all personnel pursuant to section 2.61 of this title, in accordance with applicable

privacy laws, and making such documentation immediately available upon request by the

Department. as well as any reasonable accommodation addressing such exemption.

Paragraph (7) of subdivision (d) of Section 751.6 is added to read as follows:

(7) documentation of COVID-19 vaccination or a valid medical exemption to such vaccination,

pursuant to section 2.61 of this Title, in accordance with applicable privacy laws, and making

such documentation available immediately upon request by the Department. as well as any

reasonable accommodation addressing such exemption.

Paragraph (6) of subdivision (c) of Section 763.13 is added to read as follows:

(6) documentation of COVID-19 vaccination or a valid medical exemption to such vaccination,

pursuant to section 2.61 of this Title, in accordance with applicable privacy laws, and making




such documentation available immediately upon request by the Department. as well as any

reasonable accommodation addressing such exemption.

Paragraph (7) of subdivision (d) of Section 766.11 is added to read as follows:

(7) documentation of COVID-19 vaccination or a valid medical exemption to such vaccination,

pursuant to section 2.61 of this Title, in accordance with applicable privacy laws, and making

such documentation available immediately upon request by the Department, as well as any

reasonable accommodation addressing such exemption.

Paragraph (8) of subdivision (d) of Section 794.3 is added to read as follows:

(8) documentation of COVID-19 vaccination or a valid medical exemption to such vaccination,

pursuant to section 2.61 of this Title, in accordance with applicable privacy laws, and making

such documentation available immediately upon request by the Department, as well as any

reasonable accommodation addressing such exemption.

Paragraph (5) of subdivision (q) of Section 1001.11 is added to read as follows:

(5) documentation of COVID-19 vaccination or a valid medical exemption to such vaccination,

pursuant to section 2.61 of this Title, in accordance with applicable privacy laws, and making

such documentation available immediately upon request by the Department, as well as any

reasonable accommodation addressing such exemption.




Paragraph (18) of subdivision (a) of Section 487.9 of Title 18 is added to read as follows:

(18) documentation of COVID-19 vaccination or a valid medical exemption to such vaccination,

pursuant to section 2.61 of Title 10. in accordance with applicable privacy laws, and making

such documentation available immediately upon request by the Department. as well as any

reasonable accommodation addressing such exemption.

Paragraph (14) of subdivision (a) of Section 488.9 of Title 18 is added to read as follows:

(14) documentation of COVID-19 vaccination or a valid medical exemption to such vaccination,

pursuant to section 2.61 of Title 10. in accordance with applicable privacy laws, and making

such documentation available immediately upon request by the Department. as well as any

reasonable accommodation addressing such exemption.

Paragraph (15) of subdivision (a) of Section 490.9 of Title 18 is added to read as follows:

(15) Operator shall collect documentation of COVID-19 vaccination or a valid medical

exemption to such vaccination, pursuant to section 2.61 of Title 10. in accordance with

applicable privacy laws, and making such documentation available immediately upon request by

the Department. as well as any reasonable accommodation addressing such exemption.




REGULATORY IMPACT STATEMENT
Statutory Authority:

The authority for the promulgation of these regulations is contained in Public Health Law
(PHL) Sections 225(5), 2800, 2803(2), 3612 and 4010 (4). PHL 225(5) authorizes the Public
Health and Health Planning Council (PHHPC) to issue regulations in the State Sanitary Code
pertaining to any matters affecting the security of life or health or the preservation and
improvement of public health in the state of New York, including designation and control of
communicable diseases and ensuring infection control at healthcare facilities and any other
premises.

PHL Article 28 (Hospitals), Section 2800 specifies that “hospital and related services
including health-related service of the highest quality, efficiently provided and properly utilized
at a reasonable cost, are of vital concern to the public health. In order to provide for the
protection and promotion of the health of the inhabitants of the state, pursuant to section three of
article seventeen of the constitution, the department of health shall have the central,
comprehensive responsibility for the development and administration of the state’s policy with
respect to hospital and related services, and all public and private institutions, whether state,
county, municipal, incorporated or not incorporated, serving principally as facilities for the
prevention, diagnosis or treatment of human disease, pain, injury, deformity or physical
condition or for the rendering of health-related service shall be subject to the provisions of this
article.”

PHL Section 2803(2) authorizes PHHPC to adopt and amend rules and regulations,
subject to the approval of the Commissioner, to implement the purposes and provisions of PHL

Article 28, and to establish minimum standards governing the operation of health care facilities.



PHL Section 3612 authorizes PHHPC to adopt and amend rules and regulations, subject to the
approval of the Commissioner, with respect to certified home health agencies, long term home
health care programs, acquired immune deficiency syndrome (AIDS) home care programs,
licensed home care service agencies, and limited licensed home care service agencies. PHL
Section 4010 (4) authorizes PHHPC to adopt and amend rules and regulations, subject to the
approval of the Commissioner, with respect to hospice organizations.

Social Service Law (SSL) Section 461 requires the Department to promulgate regulations
establishing general standards applicable to Adult Care Facilities (ACF). SSL Section 461-¢
authorizes the Department to promulgate regulations to require adult care facilities to maintain

certain records with respect to the facilities residents and the operation of the facility.

Legislative Objectives:

The legislative objective of PHL Section 225 empowers PHHPC to address any issue
affecting the security of life or health or the preservation and improvement of public health in the
state of New York, including designation and control of communicable diseases and ensuring
infection control at healthcare facilities and any other premises. PHL Article 28 specifically
addresses the protection of the health of the residents of the State by assuring the efficient
provision and proper utilization of health services of the highest quality at a reasonable cost.
PHL Article 36 addresses the services rendered by certified home health agencies, long term
home health care programs, acquired immune deficiency syndrome (AIDS) home care programs,
licensed home care service agencies, and limited licensed home care service agencies. PHL

Article 40 declares that hospice is a socially and financially beneficial alternative to conventional



curative care for the terminally ill. Lastly, the legislative objective of SSL Section 461 is to

promote the health and well-being of residents of ACFs.

Needs and Benefits:

The vaccine mandate for health care workers at covered entities, which required general
hospital and nursing home personnel to receive their first dose of COVID-19 vaccine by
September 27, 2021, and required all other covered personnel to receive their first dose of
COVID-19 vaccine by October 7, 2021, has greatly increased the percentage of health care
workers who are vaccinated against COVID-19. The vaccine mandate has decreased and will
continue to decrease COVID cases, hospitalizations, and deaths.

The COVID-19 vaccines are safe and effective. Full COVID-19 vaccination offers the
benefit of helping to reduce the number of COVID-19 infections, which is a critical component
to protecting public health. Certain settings, such as healthcare facilities and congregate care
settings, pose increased challenges and urgency for controlling the spread of this disease because
of the vulnerable patient and resident populations that they serve. Unvaccinated personnel in
such settings have an unacceptably high risk of both acquiring COVID-19 and transmitting the
virus to colleagues and/or vulnerable patients or residents, exacerbating staffing shortages, and
causing unacceptably high risk of complications.

In response to this significant public health threat, through this regulation, the
Department is requiring covered entities to ensure their personnel are fully vaccinated against
COVID-19, and to document evidence thereof in appropriate records. Covered entities are also
required to review and make determinations on medical exemption requests, and provide

reasonable accommodations therefor to protect the wellbeing of the patients, residents and
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personnel in such facilities. Documentation and information regarding personnel vaccinations as
well as exemption requests granted are required to be provided to the Department immediately

upon request.

Costs for the Implementation of and Continuing Compliance with these Regulations to the
Regulated Entity:

Covered entities must ensure that personnel are fully vaccinated against COVID-19 and
document such vaccination in personnel or other appropriate records. Covered entities must also
review and make determinations on requests for medical exemptions, which must also be
documented in personnel or other appropriate records, as well as any reasonable
accommodations. This is a modest investment to protect the health and safety of patients,
residents, and personnel, especially when compared to both the direct medical costs and indirect

costs of personnel absences.

Cost to State and Local Government:

The State operates several healthcare facilities subject to this regulation. Most county
health departments are licensed under Article 28 or Article 36 of the PHL and are therefore also
subject to regulation. Similarly, certain counties and the City of New York operate facilities
licensed under Article 28. These State and local public facilities would be required to ensure that
personnel are fully vaccinated against COVID-19 and document such vaccination in personnel or
other appropriate records. They must also review and make determinations on requests for
medical exemptions, which must also be documented in personnel or other appropriate records,

along with any reasonable accommodations.
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Although the costs to the State or local governments cannot be determined with precision,
the Department does not expect these costs to be significant. State facilities should already be
ensuring COVID-19 vaccination among their personnel, subject to State directives. Further, these
entities are expected to realize savings as a result of the reduction in COVID-19 in personnel and

the attendant loss of productivity and available staff.

Cost to the Department of Health:
There are no additional costs to the State or local government, except as noted above.
Existing staff will be utilized to conduct surveillance of regulated parties and to monitor

compliance with these provisions.

Local Government Mandates:
Covered entities operated by local governments will be subject to the same requirements

as any other covered entity subject to this regulation.

Paperwork:

This measure will require covered entities to ensure that personnel are fully vaccinated
against COVID-19 and document such vaccination in personnel or other appropriate records.
Covered entities must also review and make determinations on requests for medical exemptions,
which must also be documented in personnel or other appropriate records along with any
reasonable accommodations.

Upon the request of the Department, covered entities must report the number and

percentage of total covered personnel, as well as the number and percentage that have been
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vaccinated against COVID-19 and those who have been granted a medical exemption, along with
any reasonable accommodations. Facilities and agencies must develop and implement a policy
and procedure to ensure compliance with the provisions of this section, making such documents

available to the Department upon request.

Duplication:

This regulation will not conflict with any state or federal rules.

Alternative Approaches:

One alternative would be to require covered entities to test all personnel in their facility
before each shift worked. This approach is limited in its effect because testing only provides a
person’s status at the time of the test and testing every person in a healthcare facility every day is
impractical and would place an unreasonable resource and financial burden on covered entities if
PCR tests couldn’t be rapidly turned around before the commencement of the shift. Antigen tests
have not proven as reliable for asymptomatic diagnosis to date.

Another alternative to requiring covered entities to mandate vaccination would be to
require covered entities to mandate all personnel to wear a fit-tested N95 face covering at all
times when in the facility, in order to prevent transmission of the virus. However, acceptable face
coverings, which are not fit-tested N95 face coverings have been a long-standing requirement in
these covered entities, and, while helpful to reduce transmission it does not prevent transmission
and; therefore, masking in addition to vaccination will help reduce the numbers of infections in

these settings even further.
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Federal Requirements:

There are no minimum standards established by the federal government for the same or

similar subject areas.

Compliance Schedule:

The regulations will become effective upon publication of a Notice of Adoption in the

New York State Register.

Contact Person: Ms. Katherine E. Ceroalo
NYS Department of Health
Bureau of Program Counsel, Regulatory Affairs Unit
Corning Tower Building, Room 2438
Empire State Plaza
Albany, NY 12237
(518) 473-7488
(518) 473-2019 -FAX
REGSQNA @health.ny.gov
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REGULATORY FLEXIBILITY ANALYSIS

Effect on Small Business and Local Government:

This regulation will not impact local governments or small businesses unless they
operate a covered entity as defined in the emergency regulation. Currently, 5 general hospitals,
79 nursing homes, 75 certified home health agencies (CHHAs), 20 hospices and 1,055 licensed
home care service agencies (LHCSAS), and 483 adult care facilities (ACFs) are small businesses
(defined as 100 employees or less), independently owned and operated affected by this rule.
Local governments operate 19 hospitals, 137 diagnostic and treatment facilities, 21 nursing

homes, 12 CHHAs, at least 48 LHCSAs, 1 hospice, and 2 ACFs.

Compliance Requirements:

Covered entities are required to ensure their personnel are fully vaccinated against
COVID-19, and to document evidence thereof in appropriate records. Covered entities are also
required to review and make determinations on medical exemption requests, along with any
reasonable accommodations.

Upon the request of the Department, covered entities must report the number and
percentage of total covered personnel, as well as the number and percentage that have been
vaccinated against COVID-19 and those who have been granted a medical exemption, along with
any reasonable accommodations. Facilities and agencies must develop and implement a policy
and procedure to ensure compliance with the provisions of this section, making such documents

available to the Department upon request.

Professional Services:

There are no additional professional services required as a result of this regulation.

15



Compliance Costs:

Covered entities must ensure that personnel are fully vaccinated against COVID-19 and
document such vaccination in personnel or other appropriate records. Covered entities must also
review and make determinations on requests for medical exemptions, which must also be
documented in personnel or other appropriate records, along with any reasonable
accommodations. This is a modest investment to protect the health and safety of patients,
residents, and personnel, especially when compared to both the direct medical costs and indirect

costs of personnel absenteeism.

Economic and Technological Feasibility:

There are no economic or technological impediments to the rule changes.

Minimizing Adverse Impact:

As part of ongoing efforts to address the COVID-19 pandemic, regulated parties have
been a partner in implementing measures to limit the spread and/or mitigate the impact of
COVID-19 within the Department since March of 2020. Further, the Department currently has
an emergency regulation in place, which requires nursing homes and adult care facilities to offer
COVID-19 vaccination to personnel and residents, which has helped to facilitated vaccination of
personnel. Further, it is the Department’s understanding that many facilities across the State have
begun to impose mandatory vaccination policies. Lastly, on August 18, 2021, President Biden
announced that as a condition of participating in the Medicare and Medicaid programs, the
United States Department of Health and Human Services will be developing regulations

requiring nursing homes to mandate COVID-19 vaccination for workers.
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Small Business and Local Government Participation:

Organizations that include as members health care and residential facilities that are small
businesses and local governments were consulted on the proposed regulations. Any member of
the public had an opportunity to submit comments during a 60-day public comment period on the
Proposed Rule from December 15, 2021 until February 14, 2022. In addition, four separate
Emergency Rules required personnel to receive the primary series of the vaccine since August
26, 2021. These Emergency Rules were approved by the Public Health and Health Planning
Council at public meetings that took place on August 26, 2021, November 18, 2021, January 11,
2022, and March 17, 2022. Members of the public were permitted to speak and did speak at these

meetings.
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RURAL AREA FLEXIBILITY ANALYSIS
Type and Estimated Numbers of Rural Areas:

While this rule applies uniformly throughout the state, including rural areas, for the
purposes of this Rural Area Flexibility Analysis (RAFA), “rural area” means areas of the state
defined by Exec. Law § 481(7) (SAPA § 102(10)). Per Exec. Law § 481(7), rural areas are
defined as “counties within the state having less than two hundred thousand population, and the
municipalities, individuals, institutions, communities, and programs and such other entities or
resources found therein. In counties of two hundred thousand or greater population ‘rural areas’
means towns with population densities of one hundred fifty persons or less per square mile, and
the villages, individuals, institutions, communities, programs and such other entities or resources
as are found therein.”

The following 44 counties have an estimated population of less than 200,000 based upon

2020 United States Census data:

Allegany County Greene County Schoharie County
Broome County Hamilton County Schuyler County
Cattaraugus County Herkimer County Seneca County
Cayuga County Jefferson County St. Lawrence County
Chautauqua County Lewis County Steuben County
Chemung County Livingston County Sullivan County
Chenango County Madison County Tioga County
Clinton County Montgomery County Tompkins County
Columbia County Ontario County Ulster County
Cortland County Orleans County Warren County

Delaware County
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Essex County Oswego County Washington County

Franklin County Otsego County Wayne County

Fulton County Putnam County Wyoming County

Genesee County Rensselaer County Yates County
Schenectady County

The following counties of have population of 200,000 or greater, and towns with
population densities of 150 person or fewer per square mile, based upon 2019 United States

Census population projections:

Albany County Niagara County Saratoga County
Dutchess County Oneida County Suffolk County
Erie County Onondaga County

Monroe County Orange County

Reporting, recordkeeping, and other compliance requirements; and professional services:

Covered entities are required to ensure their personnel are fully vaccinated against
COVID-19, and to document evidence thereof in appropriate records. Covered entities are also
required to review and make determinations on medical exemption requests, along with any
reasonable accommodations.

Upon the request of the Department, covered entities must report the number and
percentage of total covered personnel, as well as the number and percentage that have been
vaccinated against COVID-19 and those who have been granted a medical exemption, along with

any reasonable accommodations. Facilities and agencies must develop and implement a policy
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and procedure to ensure compliance with the provisions of this section, making such documents

available to the Department upon request.

Compliance Costs:

Covered entities must ensure that personnel are fully vaccinated against COVID-19 and
document such vaccination in personnel or other appropriate records. Covered entities must also
review and make determinations on requests for medical exemptions, which must also be
documented in personnel or other appropriate records, along with any reasonable
accommodations. This is a modest investment to protect the health and safety of patients,
residents, and personnel, especially when compared to both the direct medical costs and indirect

costs of personnel absenteeism.

Minimizing Adverse Impact:

As part of ongoing efforts to address the COVID-19 pandemic, regulated parties have
been a partner in implementing measures to limit the spread and/or mitigate the impact of
COVID-19 within the Department since March of 2020. Further, the Department currently has
an emergency regulation in place, which requires nursing homes and adult care facilities to offer
COVID-19 vaccination to personnel and residents, which has helped to facilitated vaccination of
personnel. Further, it is the Department’s understanding that many facilities across the State have
begun to impose mandatory vaccination policies. Lastly, on August 18, 2021, President Biden
announced that as a condition of participating in the Medicare and Medicaid programs, the
United States Department of Health and Human Services will be developing regulations

requiring nursing homes to mandate COVID-19 vaccination for workers.
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Rural Area Participation:

Organizations that include as members health care and residential facilities that are
located in rural areas were consulted on the proposed regulations. Any member of the public had
an opportunity to submit comments during a 60-day public comment period on the Proposed
Rule from December 15, 2021 until February 14, 2022. In addition, four separate Emergency
Rules required personnel to receive the primary series of the vaccine since August 26, 2021.
These Emergency Rules were approved by the Public Health and Health Planning Council at
public meetings that took place on August 26, 2021, November 18, 2021, January 11, 2022, and

March 17, 2022. Members of the public were permitted to speak and did speak at these meetings.
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JOB IMPACT STATEMENT

Nature of Impact:
Covered entities may terminate personnel who are not fully vaccinated and do not have a
valid medical exemption and are unable to otherwise ensure individuals are not engaged in

patient/resident care or expose other covered personnel.

Categories and numbers affected:
This rule may impact any individual who falls within the definition of “personnel” who is
not fully vaccinated against COVID-19 and does not have a valid medical exemption on file with

the covered entity for which they work or are affiliated.
Regions of adverse impact:

The rule would apply uniformly throughout the State and the Department does not
anticipate that there will be any regions of the state where the rule would have a disproportionate

adverse impact on jobs or employment.

Minimizing adverse impact:

22



As part of ongoing efforts to address the COVID-19 pandemic, regulated parties have
been a partner in implementing measures to limit the spread and/or mitigate the impact of
COVID-19 within the Department since March of 2020. Further, the Department currently has
an emergency regulation in place, which requires nursing homes and adult care facilities to offer
COVID-19 vaccination to personnel and residents, which has helped to facilitated vaccination of
personnel. Further, it is the Department’s understanding that many facilities across the State have
begun to impose mandatory vaccination policies. Lastly, on August 18, 2021, President Biden
announced that as a condition of participating in the Medicare and Medicaid programs, the
United States Department of Health and Human Services will be developing regulations

requiring nursing homes to mandate COVID-19 vaccination for workers.
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NEwYork | Department Public Health and Health
Planning Council

STATE OF
OPPORTUNITY.

of Health

Project # 212174-C
Westchester Medical Center

Program:
Purpose:

Hospital
Construction

County: Westchester
Acknowledged: November 19, 2021

Executive Summary

Description

Westchester County Health Care Corporation
(WCHCC), d/b/a as Westchester Medical Center
(WMCQC), is an existing 895-bed, not-for-profit
quaternary care hospital, that requests approval
for the construction of a new inpatient bed tower
on the medical center's main campus at 100
Woods Road, Valhalla (Westchester County).

WCHCC proposes to construct the five-story
building adjacent to the Maria Faruri Children
Hospital, connected to WMC'’s original University
Hospital building via a direct corridor. The
building is sized for a total of 128 private rooms.
Initially, 96 beds (41 Intensive Care Unit (ICU)
beds and 55 Medical/Surgical) will be moved
from their current locations at WMC to floors two-
fourin the tower. The 5th floor will initially remain
shell space that canaccommodate an additional
32 certified beds.

Goals for this project include: improved patient
experience, greater pandemic readiness, full
compliance with currentroom codes, improved
infection control, improved efficiency, and
addressing national trends indicating increased
demand for tertiary services.

OPCHSM Recommendation
Contingent Approval

Need Summary

There will be no change to beds or services as a
result of this application. Expanding the number
of single-bedded rooms will provide multiple
benefits including infection control, updated
compliance, and pandemic readiness.

Program Summary

Based on the results of this review, a favorable
recommendation can be made regarding the
facility’s current compliance pursuant to 2802-
(3)(e) of the New York State Public Health Law.

Financial Summary

The total Project Costs of $165,800,164 will be
funded by $65,800,164 of WCHCC equity and
tax-exempt bond issuance of $100,000,000 by
the Westchester County Health Care
Corporation. The bond issuance will be
underwritten by BarClays at an interest rate of
less than 4% (aggregate yield to maturity) for a
30-year term. The applicant has submitted a
letter of interest at the stated terms. The
proposed budget is submitted as follows:

Budget Year One Year Three
Total Revenue $24,681,037 $37,600,552
Total Expense 23,397,000 27,774,000
Total Net $1,284,037 $9,826,552
Income

]
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Health Systems Agency
There will be no HSA recommendation for this project.

Office of Primary Care and Health Systems Management

Approval contingent upon:

1. Submission of a check for the amount enumerated in the approval letter, payable to the New York
State Department of Health. Public Health Law Section 2802.7 states that all construction
applications requiring review by the Public Health and Health Planning Council shall pay an additional
fee of fifty-five hundredths of one percent of the total capital value of the project, exclusive of CON
fees. [PMU]

2. Submission of a bond resolution, acceptable to the Department. The submitted bond resolution must
include a sources and uses statement and debt amortization schedule, for both the new and
refinanced debt. [BFA]

3. The submission of Engineering (MEP) Drawings for review and approval, as described in BAER
Drawing Submission Guidelines DSG-1.0. [AER]

4. Submission of State Hospital Code (SHC) Drawings, acceptable to the Department, as described in
BAER Drawing Submission Guidelines DSG-1.0 [AER]

5. Submission of State Environmental Quality Review (SEQR) Summary of Findings pursuant to 6
NYCRR Part 617.4(b) (6), and 10NYCRR 97.12 [SEQ)]

Approval conditional upon:

1. This project must be completed on or before April 30, 2025, including all pre-opening processes, if
applicable. Failure to complete the project by this date may constitute an abandonment of the project
by the applicant and the expiration of the approval. It is the responsibility of the applicant to request
prior approval for any extensions to the project approval expiration date. [PMU]

2. Construction must start on or before December 2, 2022, and construction must be completed by
January 31, 2025, presuming the Department has issued a letter deeming all contingencies have
been satisfied prior to commencement. It is the responsibility of the applicant to request prior
approval for any changes to the start and completion dates. In accordance with 10 NYCRR Section
710.10(a), if construction is not started on or before the approved start date this shall constitute
abandonment of the approval. [PMU]

3. The submission of Final Construction Documents, as described in BAER Drawing Submission
Guidelines DSG-05, is required prior to the applicant’s start of construction. [AER]

4. Approved TPC is 165,800,164 (reflects A.P. Fee on art. 28/subproject 1 only). Reimbursable TPC is
limited to approved art. 28 space totaling $151,571,200. [CCC]

5. The staff of the facility must be separate and distinct from the staff of other entities; the signage must
clearly denote the facility is separate and distinct from other entities; the clinical space must be used
exclusively for the ap proved purpose; and the entrance must not disrupt any other entity’s clinical
program space. [HSP]

Council Action Date
June 2, 2022
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| Need and Program Analysis |

Program Description

Westchester Medical Center seeks approval to construct a new, five-story 162,626 square foot building
adjacent to the Maria Fareri Children’s Hospital connected via a corridor. The applicant seeks to certify 96
beds including 41 Intensive Care Unit beds and 55 Medical-Surgical beds on the second, third and fourth
floors. Initially, the fifth floor will be shell space.

The creation of the tower will allow a greater number of private rooms, almost 100% more than current
while maintaining the same number of licensed beds. The tower is consistent with WMC'’s long-term
strategic strategy to improve clinical care and patient experience. The new ICU rooms will be 115% larger
than many of the current ICU rooms.

The applicant reports that WMC has averaged 2,560 annual tertiary discharges from 2018 to 2020 and
has maintained a market share of approximately 23% during that time. WMC has started to experience an
increase in demand for tertiary services. The 2019 average length of stay (ALOS) in the ICU for WMC
was 4.9 days. The ALOS in ICU through August 2021 has increased to 5.5 days, a. A review of national
trends regarding inpatient volume indicates overall inpatient volume sharply declined by approximately
10% in 2020 due primarily to COVID-19, however, these volumes are expected to recover to pre-
pandemic levels by 2022. Although the forecasted overall inpatient volume is expected to decrease by
1%, the number of inpatient days and ALOS are expected to significantly increase with a clearrise in
patient acuity. This forecasted increase in ALOS is already being seen at WMC.

Staffing is expected to increase as a result of this construction/expansion project to a total of 48.4 FTEs
and remain at 64.4 FTEs at Year Three of the completed project.

Analysis
Westchester Medical is a Level 1 Adult and Pediatric Trauma Center, as well as, a Regional Perinatal

Center. According to Data USA, in 2019 95.5% of the population in Westchester County has health
coverage as follows.

Employer Plans | 55.8%
Medicaid 13.8%
Medicare 13.3%
Non-Group Plans | 12.3%
Military or VA .333%

The applicant stated the expected benefits of the new bed tower to be:

e Fully code compliant ICU-capable rooms;
Reduce infection control risks due to the creation of private rooms;
Enhance patient privacy and experience through modern renovations;
Pandemic and disaster readiness capable flex beds;
Keeping pace with area facilities offering more private rooms;
Improving throughput.

WMC is only projecting an increase in ICU discharges, showing an increase from the current 790
discharges to 1,215 discharges in the first year after completion of the tower, and to 1,865 by the third
year after completion. That equates to an ICU occupancy of 30.2% currently, 46.5% in the first year after
completion, and 71.4% by the third year after completion of the tower.

Compliance with Applicable Codes, Rules, and Regulations

The medical staff will continue to ensure that the procedures performed at the facility conform to generally
accepted standards of practice and that privileges granted are within the physician’s scope of practice
and expertise. The facility's admissions policy includes anti-discrimination provisions regarding age, race,

|
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creed, color, national origin, marital status, sex, sexual orientation, religion, disability, or source of
payment. All procedures are performed in accordance with all applicable federal and state codes, rules,
and regulations.

Conclusion

Based on the resdults of this review, a favorable recommendation can be made regarding the facility’s
current compliance pursuant to 2802-(3)(e) of the New York State Public Health Law. Expanding the
number of single-bedded rooms will provide multiple benefits including infection control, updated
compliance, and pandemic readiness.

| Financial Analysis

Total Project Cost and Financing
The total project cost, which is for new construction and the acquisition of moveable equipment, is
estimated at $165,800,164 and allocated as follows:

Article 28 Shell Space Total
New Construction $108,207,539 11,542,461 $119,750,000
Site Development 650,000 0 $650,000
Temporary Utilities 850,000 0 $850,000
Asbestos Abatement 235,000 0 $235,000
Design Contingency 10,820,754 1,154,246 $11,975,000
Construction Contingency 5,410,377 577,123 $5,987,500
Planning Consultant Fees 194,276 20,724 $215,000
Architect/Engineering Fees 4,909,119 523,654 $5,432,773
Construction Manager Fees 2,259,030 240,970 $2,500,000
Other Fees (Consultant) 1,591,700 169,786 $1,761,486
Moveable Equipment 5,096,334 0 $5,096,334
Telecommunications 3,150,000 0 $3,150,000
Financing Costs 1,300,000 0 $1,300,000
Interim Interest Expense 6,066,000 0 $6,066,000
CON Fee 2,000 0 $2,000
Additional Processing Fee 829,071 0 $829.071
Total Project Cost $151,571,200 14,228,964 $165,800,164

Project costs are based on an August 1, 2022, construction start date and a 24-month construction
period. The applicant’s financing plan appears as follows:

Equity $65,800,164
Tax-exempt bonds by Westchester County Health | $100,000,000
Care Corporation (4% interest rate for a 30-year
term)

The application contains $151,571,200 of project costs that will be allowable for reimbursement purposes
and the remainder of the costs are related to shell space.
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Operating Budget

The applicant has submitted an operating budget for WMC for the current year (2020), year one, and year
three after project completion thatis summarized below:

Inpatient

Revenues PerDisch| Current Year | PerDisch Year One Per Disch Year Three
Commercial FFS $69,737 $277,692,610 $69,518 $8,860,789 $70,656 $13,551,794
Commercial MC $64,065 $169,771,566 $63,194 $0 $63,194 $0
Medicare FFS $27,433 $147,699,738 $27 477 $5,486,833 $27,998 $8,391,568
Medicare MC $12,796 $64,879,060 $12,796 $0 $12,796 $0
Medicaid FFS $57,116 $118,859,867 $57,104 $5,340,379 $57,104 $8,167,638
Medicaid MC $14,720 $131,672,345 $14,720 $0 $14,720 $0
Private Pay $37,241 $4,208,282 $37,241 $0 $37,421 $0
OMH $14,449 $56,166,469 $14,449 $0 $14,449 $0
Charity Care ($10,653,997) $0 $0

Bad Debt ($39,296,198) $0 $0
Total IP Revenues $920.999.742 $19.688.001 $30,111,000
Outpatient

Revenues Per Visit Current Year Per Visit Year One Per Visit Year Three
Commercial FFS $1,655 $89,108,403 $1,657 $1,782,168 $1,657 $2,673,252
Commercial MC $730 $40,435,143 $731 $808,703 $731 $1,213,054
Medicare FFS $1,238 $45,773,995 $1,239 $915,480 $1,239 $1,373,220
Medicare MC $1,386 $22,140,396 $1,388 $442,808 $1,388 $664,212
Medicaid FFS $1,172 $12,729,182 $1,173 $254,584 $1,173 $381,875
Medicaid MC $565 $27,548,311 $566 $550,966 $566 $826,449
Private Pay $2,114 $16,363,146 $2,116 $327,263 $2,117 $490,894
OASAS $224 $1,575,871 $224 $31,517 $224 $47.276
OMH $198 $3,654,076 $198 $73,082 $198 $109,622
Charity Care $50 $443,557 $50 $8,871 $50 $13,307
Bad Debt $0 ($37,159,970) $0 ($743,199) $0 ($1,114,799)
All Other $2,238 $27,039,674 $2,240 $540,793 $2,240 $811,190.00
Total Outpatient $249.651.784 $4.993.036 $7.489,552
Revenues

Total Revenues $1,170,651,526 $24.681,037 $37.600,552 |
Inpatient

Expenses:

Operating $36,366 $966,351,747 $36,163 $9,258,000 $35,961 $12,603,000
Capital 3,451 91,701,014 $3,708 8,344,000 $3,675 $8,344,000
Total IP Expenses | $39,817 | $1 ,058,052.761 $39,872 $17,602,000 $39.636 20,947,000
Outpatient

Expenses:

Operating $1,142 $315,026,445 $1,131 $3,077,000 $1,124 $4,109,000
Capital $108 29,894,131 $116 2,718,000 $115 $2,718,000
Total OP $1,250 $344.920.576 $1.247 $5.795.000 $1.239 $6.827.000
Expenses

Total Expenses $1,402,973,337 $23,397.000 $27,774,000
Net ($232.321.811) $1.284.037 $9.826.552
Income/(Loss)

Utilization:

Inpatient 26,573 425 650
Discharges

Qutpatient Visits 275,911 5,242 8,000
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The following is noted concerning the operating budget:

e Projected year one and year three revenues, expenses, and utilization projections represent the
incremental change associated with this project relative to the 2020 WMC submitted budget.

e Revenue, Expense, and Utilization assumptions are based upon the historical experience of
WMC. The incremental outpatient revenue is based on the historical experience of the facility.

e In 2020, WCHCC received $207,636,000 of Government Stimulus grants (CARES Act Funding),
which is included on their 2020 certified financial statements.

e In 2020, WMC received $95 million of Medicare payment advances, of which $32 million has
been repaid. This amount is included in the 2020 certified financial statements of WCHCC.

Utilization, detailed by payor source for inpatient and outpatient services during the current year, year
one, and year three are as follows:

Inpatient Current Year Year One Year Three
Commercial FFS 14.99% 15.27% 15.42%
Commercial MC 9.97% 9.82% 9.73%
Medicare FFS 20.26% 20.65% 20.85%
Medicare MC 8.77% 8.63% 8.56%
Medicaid FFS 7.85% 8.07% 8.18%
Medicaid MC 22.78% 22.42% 22.24%
Private Pay 0.43% 0.42% 0.42%
OMH 14.63% 14.40% 14.28%
Charity Care 0.33% 0.32% 0.32%
Total 100.00% 100.00% 100.00%
OQutpatient Current Year Year One Year Three
Commercial FFS 19.51% 19.51% 19.51%
Commercial MC 20.06% 20.06% 20.06%
Medicare FFS 13.40% 13.40% 13.40%
Medicare MC 5.79% 5.79% 5.79%
Medicaid FFS 3.94% 3.98% 3.94%
Medicaid MC 17.67% 17.84% 17.67%
Private Pay 2.80% 2.83% 2.80%
OASAS 2.55% 2.58% 2.55%
OMH 6.70% 6.77% 6.70%
Charity Care 3.20% 3.23% 3.20%
Other 4.38% 4.02% 4.38%
Total 100.00% 100.00% 100.00%

Capability and Feasibility

The applicant will satisfy total project costs of $165,800,164 via equity of $65,800,160 from WCHCC
hospital equity and tax-exempt bond issuance of $100,000,000 by WCHCC for a 30-year term at an
interest rate of less than 4% (aggregate yield to maturity). December 31, 2021 Internal Financial
Statements and the 2020 certified Financial Statements for WCHCC, in BFA Attachment A, indicate the
availability of sufficient funds for the equity contribution.

The submitted operating budget for the proposed project indicates an incremental net gain of $1,284,037
and $9,826,552 in the first and third years, respectively. As a result, this project is expected to improve
the hospital’s bottom line. Revenue projections were derived from current reimbursement methodologies.
The submitted budget appears reasonable.
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WCHCC had an average positive working capital position and an average negative net asset position
during the period shown as shown in BFA attachment A. The organization incurred an operating loss of
$252,069,000 at year-end on December 31, 2020. In 2021, the entity had a positive working capital
position, a negative net asset position, and achieved a net income of $10,263,000 for the year,
demonstrating the organization’s recovery from the negative impacts of the COVID-19 pandemic.

The Certified Financial Statements for Westchester County Health Care Corporation for 2019 and 2020
are shown as BFA Attachment B. As shown, prior to the COVID-19 pandemic the entity recorded an
operating gain of $15,108,000 in 2019.

Conclusion
The applicant has demonstrated the capability to proceed in a financially feasible manner.
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| Attachments |

Financial Summary- 2021 internal financial statements and the 2020
BFA Attachment A certified financial statements of Westchester County Health Care

Corporation.

Financial Summary- 2019 and 2020 certified financial statements of
BFA Attachment B Westchester County Health Care Corporation.
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NEwYork | Department Public Health and Health
Planning Council

STATE OF
OPPORTUNITY.

of Health

Project # 221065-C
Elizabeth Seton Children's Center

Program:

Purpose:  Construction

Residential Health Care Facility

County: Westchester
Acknowledged: February 17, 2022

Executive Summary

Description

Elizabeth Seton Pediatric Center (ESPC), a 169-
bed, voluntary not-for-profit Article 28
Residential Health Care Facility (RHCF) located
at 300 Corporate Boulevard South, Yonkers
(Westchester County) requests approval to
construct a new 96-bed RHCF for a Young Adult
Demonstration Program at 315 North Street,
White Plains (Westchester County), to improve
the quality of care for young adults with medical
fragility. Upon Public Health and Health Planning
Council (PHHPC) approval, the center will be
named The Elizabeth Seton Young Adult Center
and will serve young adults between the ages of
18 and 35 years old who are medically fragile.

ESPC currently provides medical services,
rehabilitation therapy, special education, and
early intervention services to children and young
adults who are medically fragile. The applicant
was one of two providers in New York State
awarded the opportunity to operate a young
adult demonstration program for medically
fragile children in transition to young adults and
young adults with complex medical conditions,
as provided for by Public Health Law § 2808-e.
The Elizabeth Seton Young Adult Center will
operate under the shared leadership and
governance of Elizabeth Seton Children's
Center.

The applicant proposes a standalone multi-story
residential skilled nursing facility for Young
Adults, with a mix of private and semi-private
resident rooms, providing therapy, recreation,
and clinical support spaces. The new building
and program will be in proximity to the center’s
Elizabeth Seton Children’s Rehabilitation Center
and Elizabeth Seton Children’s School.

OPCHSM Recommendation
Contingent Approval

Need Summary

Approval of this application will provide
continuity of care and appropriate programming
for medically fragile youth ages 18+ who are
aging out of existing pediatric nursing home
beds, thereby improving the health outcomes of
these individuals who might otherwise be placed
in a geriatric setting.

Program Summary

Based on the results of this review, a favorable
recommendation can be made regarding the
facility’s current compliance pursuant to 2802-
(3)(e) of the New York State Public Health Law.

Financial Summary

Total project costs of $118,000,000 will be met
through a HUD Mortgage of $100,300,000 from
Berkadia at an interest rate of 4% for a 30-year
term and a 30-year payout period, and
$17,700,000 in equity raised by the Elizabeth
Seton Children’s Center. The sources of equity
include $9,025,214 from Capital Campaign
funds, donations of $4,821,930 from
foundations, a pledge of $3,000,000 from
corporations, and $852,856 from
board/Individual contributions. The proposed
incremental budget is as follows:

Year One Year Three
Revenues $42 572,287 $71,119,981
Expenses $53.017.006 $70.264.053
Gain/ (Loss) ($10,444,719) $855,928
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Health Systems Agency
There will be no HSA recommendation for this project.

Office of Primary Care and Health Systems Management
Approval contingent upon:

1.

Submission of a check for the amount enumerated in the approval letter, payable to the New York
State Department of Health. Public Health Law Section 2802.7 states that all construction
applications requiring review by the Public Health and Health Planning Council shall pay an additional
fee of fifty-five hundredths of one percent of the total capital value of the project, exclusive of CON
fees. [PMU]

Submission of an executed Sale and Purchase Agreement, acceptable to the Department of Health.
[BFA]

Submission of a bank letter of credit acceptable to the Department of Health, documenting receipt
and conversion of pledges, to be submitted either within 15 months from the date of approval or
before approval to go to construction, whichever is earlier. [BFA]

Submission of documentation of Capital Campaign to be used as a source of financing, acceptable to
the Department of Health. [BFA]

The submission of State Hospital Code (SHC) Drawings for review and approval, as described in
BAER Drawing Submission Guidelines DSG-1.0. [AER]

The submission of Engineering (MEP) Drawings for review and approval, as described in BAER
Drawing Submission Guidelines DSG-1.0. [AER]

Submission of State Environmental Quality Review (SEQR) Summary of Findings pursuant to 6
NYCRR Part 617.4(b) (6), and 10NYCRR 97.12. [SEQ]

Approval conditional upon:

1.

This project mustbe completed by January 1, 2025, including all pre-opening processes, if
applicable. Failure to complete the project by this date may constitute an abandonment of the project
by the applicant and the expiration of the approval. It is the responsibility of the applicant to request
prior approval for any extensions to the project approval expiration date. [PMU]

Construction must start on or before March 1, 2023, and construction must be completed by October
1, 2024, presuming the Department has issued a letter deeming all contingencies have been satisfied
prior to commencement. It is the responsibility of the applicant to request prior ap proval for any
changes to the start and completion dates. In accordance with 10 NYCRR Section 710.10(a), if
construction is not started on or before the approved start date this shall constitute abandonment of
the approval. [PMU]

The submission of Final Construction Documents, as described in BAER Drawing Submission
Guidelines DSG-05, is required prior to the applicant’s start of construction. [AER]

Council Action Date
June 2, 2022
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| Need and Program Analysis |

' Program Description

Proposed
Facility Name Elizabeth Seton Children’s Center
Address 315 North Street, White Plains, NY 10605 (Westchester)

RHCF Capacity 96 beds

ADHCP Capacity | N/A

Type of Operator | Voluntary

Class of Operator | Not for Profit Corporation
Operator Elizabeth Seton Pediatric Center

Elizabeth Seton Children’s Center was one of two providers in New York State awarded the opportunity to
operate a young adult demonstration program for medically fragile children in transition to young adults
and young adults with complex medical conditions, as provided for by Public Health Law § 2808-e. The
center has acquired a tract of land at 315 North Street, White Plains, NY 10605 to construct a new 96-bed
specialty care nursing facility for young adults.

Physical Environment
The proposed layout of Elizabeth Seton Children’s Center is a five-story L-shaped asymmetrical design
composed of a centralized space located between two wings.

The first-floor centralized space between the two wings consists of the facility entryway, chapel, large
open lobby, café with seating for 48, elevator lobby, therapy gym with ADL kitchen, adaptive technology
room, and two multipurpose rooms. Directly off the central core are the east and south wings.
Residential floors two through five have a similar layout, with resident rooms lining the exterior walls of the
east and south wings of the floors. The floors will have a total of 24 beds each, composed of tendouble
bedded rooms and four private rooms. Resident rooms are spacious for ventilator-dependent residents
and feature ADA-accessible bathrooms with a shower. Resident dining/community space is centrally
located on each floor between the east and south wings and features an adjacent pantry. Resident
support service space will be provided on each floor adjacent to the elevator lobby and across from the
dining/community space. All resident floors will have a resident exam room. Additionally, the second floor
will feature a family lounge for overnight family visits, the third floor will feature a resident spa, and the
fourth and fifth floors will feature an additional resident activity room. The staff support service space on
each resident floor provides access to a staff lounge, conference room, staff offices, and both central and
decentralized nursing stations.

Analysis

Public Health § 2808-E will allow current pediatric nursing home residents aged 18+, or residents recently
aging out of pediatric nursing home beds, transitional opportunities to two newly created Young Adult
Demonstration Programs, one of which is the current application. The chart below shows the trend for
the aging of residents in pediatric nursing home beds in NY C/Westchester County, withover 100
residents aged 16 and up nearing aging out of pediatric nursing home beds.

2016 2017 2018 2019 2020
Number age 16+ 51 52 64 105 101
Percentage of total 16.7% 14.8% 18.1% 26.9% 25.4%
pediatric residents

Source: RHCF Cost Report for NYC/Westchester County pediatric programs.
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There have also been consistently high occupancy rates for pediatric skilled nursing beds in
NY C/Westchester County, with most facilities operating near or at capacity:

2018 2019 2020 2021 Current
97.7% 98.5% 97.8% 96.8% 95.7%
Source: Nursing Home Weekly Bed Census Survey. Current is reported as of April 6, 2022

The historically high occupancy rates in pediatric skilled nursing beds demonstrate a consistent demand
for specialized skilled nursing services and programs for those with medically complex conditions. The
Young Adult Demonstration Program established in Public Health Law is an effort to address the aging of
the medically fragile population residing in pediatric skilled nursing beds. While the preference is to have
children transitioned to home or community placement when clinically appropriate, the level of care
required by existing residents in pediatric skilled nursing beds sometimes makes a transition outside of a
skilled nursing environment challenging. In such cases, pediatric skilled nursing providers have
encountered difficulty finding programs in traditional skilled nursing beds that meet the complex medical
and social needs of the young adults aging out of pediatric skilled nursing programs. Specialized Young
Adult Programs create an opportunity to transition existing young adults from pediatric skilled nursing
beds into programs that offer continuing long-term residential care specific to the unique needs of this
population.

The need for a 96-bed stand-alone Young Adult Demonstration Program has been justified in the
application through the applicant's own historical experience serving an aging pediatric nursing home
population, their collaboration with other pediatric providers who face similar challenges in finding an
appropriate placement for young adults with medical fragility, and the applicant’s understanding of the
longer-range needs of the medically fragile population in the geographic location served. The applicant
estimates that by the end of 2022 there will be 27 current pediatric residents at their facility over age 21,
with another 14 aging out over age 21 at St. Mary’s Hospital for Children and Sunshine Children’s Home
and Rehab. The established relationship between these three facilities would provide appropriate
placement in the proposed young adult beds for children aging out of the pediatric beds. ESPC also has
standing relationships with the Steven and Alexandra Cohen Long-Term Care Pavilion and social
agencies and hospitals in Westchester County and the New Y ork City area that will provide additional
sources of referrals for the Young Adult Demonstration Program beds.

As per information provided by the applicant, by December 31, 2025, Elizabeth Seton Children's Center,
St. Mary’s Hospital for Children, and Sunshine Children’'s Home and Rehab are expected to have a total
of 92 children combined who will be over 21 years of age and require placement in programs such as the
Young Adult Demonstration Program proposed within this application. 60 of the 92 children will come
from Elizabeth Seton Children's Center alone. The demand for the young adult services within the three
facilities mentioned would result in significant occupancy of the proposed Young Adult Demonstration
Program shortly after the beds are made available.

Access

The proposed population to be served by the new Young Adult Demonstration Program beds will
predominantly have a Medicaid payor source and reflect the high rate of Medicaid payor sources currently
experienced in pediatric skilled nursing home beds. The applicant asserts existing non-pediatric nursing
homes lack the expertise and resources to meet the complex and highly specialized needs of the young
adults that have outlived childhood congenital, neurological, neuromuscular, and genetic disorders. This
cohort of young adults requires nursing home beds that have a hospital-grade infrastructure and
enhanced staffing to safely care for the medical complexity of these residents. The proposed Young
Adult Demonstration Program would help to address this stated service gap and improve health
outcomes for those aging out of pediatric skilled nursing home beds.

The proposed Young Adult Demonstration Program will also provide opportunities to those residents
currently receiving care in other states. New York State Medicaid claims data from August 2017 to
August 2018 detailed 20 unique nursing home residents ages 18-35 in Massachusetts and another 16 in
New Jersey. New York State Medicaid claims data from the same period also showed 22 teens between
the ages of 13 and 16 in New Jersey nursing homes.

|
Project #221065-C Exhibit Page 4



Quality Review

Ownership Health Quality
Facility Since Overall Inspection | Measure | Staffing
Elizabeth Seton Children’s *kkkk *kkkk *kkkk *kkkk
Current
Center
12/2009 *kkkk *kkk *kkkk *xkkk
Data

Conclusion

Data date: 03/2022

Based on the resdults of this review, a favorable recommendation can be made regarding the facility’s
current compliance pursuant to 2802-(3)(e) of the New York State Public Health Law. Approval of this
application will create a continuity of care and programming for medically fragile youth ages 18+ who are
aging out of existing pediatric nursing home beds, thereby improving health outcomes that may otherwise
occur if discharged to other environments.

| Financial Analysis

Total Project Cost and Financing
The total project cost, which is for new construction and the acquisition of moveable equipment, is
estimated at $118,000,000 and down as follows:

Land Acquisition

New Construction

Design Contingency
Construction Contingency
Architect/Engineering Fees
Other Fees

Moveable Equipment
Telecommunications
Financing Costs

Interim Interest Expense
CON Fees

Additional Processing Fees

Total Project Cost

Total
$8,000,000
74,292,293

7,429,200
4,086,100
4,653,495
3,255,255
2,765,000
1,975,000
6,673,812
4,233,196

2,000

634.649

$118,000,000

Project costs associated with the Young Adult Program amount to $118,000,000.

The applicant’s financing plan appears as follows:
HUD Mortgage (4% interest for a 30-year term)

Capital Campaign
Foundations (Received)
Corporations (Pledged)

Board/Individual Contributions (Received)

Total

$100,300,000

$9,025,214

$4,821,930
$3,000,000

$852,856

$118,000,000
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Operating Budget

The applicant has provided an incremental operating budget for the Young Adult Program in 2022 dollars
foryears one and three. The incremental budget is summarized as follows:

Revenues
Medicaid FFS
Medicaid MC
Bad Debt
Net Revenues

Other Operating Rev

Total Revenue

Expenses
Operating
Capital

Total Expenses

Excess of Rev. over

Exp.

Patient Days
Occupancy

Year One Year Three
PerPD Total Per PD Total

$2,036 $37,796,742  $2,032 $63,115,369

$2,034 4,199,638  $2,033 7,012,819
(202,705) (337,551)
$41,793,675 69,790,637
778,612 1,329,344
$42 572,287 $71,119,981

Per PD Total Per PD Total
$2,155 44,448,548  $1,792 61,834,621
$415 8.568.458 $244 8,429,432

$2,570 $53,017,006  $2,036 $70,264,053

($10.444.719) $856,928
20,630 34,513
58.88% 98.50%

The following is noted concerning the incremental budget for the proposed Young Adult Program:

e Forbudgetyears one and three, Medicaid revenues will be based on the operating component for
pediatric residential health care facilities with an increase or decrease adjustment to account for any
discrete expenses associated with caring for this population.

¢ Expense and utilization assumptions are based on current historical experience caring for this

population.

e Utilization projections assume a 12-month ramp-up of young adult residents admitted to the facility
with 29 admitted in the first quarter and an average of eight young adults admitted every month
thereafter. The ramp-up projection is based on prior experience in 2017 when the center opened a

32-bed expansion.

o The projected occupancy rate of 98.5% by year three is based on ESPC’s historical occupancy

levels.

The applicant has submitted their current year (2020) operations and an enterprise operating budget in
2022 dollars for all services provided by Elizabeth Seton Children’s Center, for the first and third years
after occupancy in the Young Adult Center. The budgetis summarized as follows:

Revenues

Medicaid FFS
Medicaid MC

Bad Debt

Net Revenues

Other Operating Rev
Non-Operating Rev
Total Revenue

Per PD Total Per PD Total
$1,671 $102,081,581 $1,784 $141,525,442
$1,669 1,006,200 $2,034 4,199,638

Current Year Year One

0. (202,705)
103,087,781 145,522,375
5,960,253 3,225,712
1,078,005 350,000
$110,126,039 $149,098,087

Year Three
Per PD Total
$1,817 $166,844,069
$2,033 7,012,819
(337.551)
173,519,337
3,776,444
350,000
$177,645,781
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Expenses Per PD Total Per PD Total Per PD Total

Operating $1538  94.892.055 1,731 140849707  1.661 158235780
Capital 173 10702520 222  18.089.874 185  17.662.926
Total Expenses $1.712 $105.594,575 $1,953 $158,939,581  $1,846 $175,898,706
Eigess of Rev. over $4.531,464 ($9,841,494) $1.747.075
Patient Days 61,691 81,390 95,273
Occupancy 100% 84% 98%

The following is noted for the enterprise operating budget:

e Expense and utilization assumptions are based on current historical experience.

e Perthe applicant, ESPC received CARES Act funding for $1,286,902 and $1,748,859 in 2020 and
2021 respectively. This funding is also reflected on ESPC’s certified financial statement as of
December 31, 2020, and their internal report as of December 31, 2021, in Attachment A.

e Other operating revenues consist of the following: pharmacy, investmentincome, contributions
income, and others.

Utilization by payor source is projected as follows:

Current Year Year Two Year Three
% Patient days % Patient days % Patient days
Medicaid FFS 99.02% 61,088 97.46% 79,325 96.38% 91,823
Medicaid MC 0.98% 603 2.54% 2,065 3.62% 3.450
100.00% 61,691 100.00% 81,390 100.00% 95,273

ESPC’s breakeven occupancy for the first and third years is projected at 85% and 98% respectively.

Letter of Intent for Sale and Purchase Agreement
The applicant has submitted a draft sale and purchase agreement for the site to be occupied, which is
summarized below:

Property: 315 North Street, White Plains, NY 10605 (Westchester County)

Seller: North Street Community, LLC

Purchaser: Elizabeth Seton Children’s Center

Purchase Price:  |$8,000,000

Payment of $250,000 deposit to escrow; $4,750,000 at closing; and seller will forgive payment
Purchase Price: |of the $3,000,000 remaining balance as a charitable donation to purchase.

Capability and Feasibility

Total project costs of $118,000,000 will be met through a HUD Mortgage loan of $100,300,000 from
Berkadia at an interest rate of 4% for a 30-year term and a 30-year payout period, and the remaining
$17,700,000 will be provided by equity raised by the Elizabeth Seton Children’s Center. The sources of
equity include $9,025,213 from Capital Campaign funds, donations of $4,821,930 from foundations, a
pledge of $3,000,000 from corporations, and the remaining $852,856 from b oard/Individual contributions.
The applicant has provided supporting documentation for the donations received, and a letter of interest
has been provided by Berkadia Commercial Mortgage LLC in support of the financing.

Review of BFA Attachment A, Elizabeth Seton’s certified financial statement as of December 31, 2020,
and their internal report as of December 31, 2021, indicates the entity maintained an average positive

|
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working capital position, an average positive net asset position, and an average positive net income.

The submitted enterprise-wide budget indicates a net loss in year one ($9,841,494) and a net income of
$1,747,075 will be generated for the first and third years, respectively. The applicant has provided a letter
from the CEO of Elizabeth Seton Children’s Center indicating that the losses in year one will be offset
utilizing funds from their $30 million Capital Campaign fund.

Conclusion
The applicant has demonstrated the capability to proceed in a financially feasible manner,

|
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| Attachments

Elizabeth Seton Children’s Center December 31, 2020 Certified Financial
Statements and December 31, 2021, Internal Financial Statements

BFA Attachment A

|
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NEwYork | Department Public Health and Health
Planning Council

STATE OF

OPPORTUNITY. Of Health

Project # 211094-C
New York-Presbyterian Hospital - New York Weill Cornell

Center
Program: Hospital County: New York
Purpose:  Construction Acknowledged: March 19, 2021

Executive Summary

Description

New York-Presbyterian Hospital — New York
Weill Cornell Center (NYP/Weill Cornell), a 744-
bed hospital located at 525 East 68" Street,
New York (New York County), requests approval
to certify adult heart transplant services and
acquire the requisite equipment. The proposed
program represents an expansion of the existing
adult heart transplant program at New York-
Presbyterian/Columbia University Irving Medical
Center (NYP/Columbia) a 1,022-bed facility
located at 622 West 168" Street, New York.
The NYP/Columbia adult heart transplant
program began in 1971 and the first transplant
was in 1977, and to date, 2,875 patients have
received a heart transplant.

All adult heart transplant procedures will be
provided within two designated operating rooms
(ORs) on the third floor of the Greenberg
Pavilion on the hospital’s campus. These
operating rooms are currently used for other
types of transplant cases, including liver, kidney,
and pancreas.

The applicantindicates that 321 candidates are
currently on the New York State adult heart
transplant waitlist and NYP/Columbia’s adult
heart transplant waitlist has 110 candidates.
NYP had 124 waitlist additions in 2021, a 48%
increase over 84 waitlist additions in 2020.

Establishing an adult heart transplant program at
NYP/Weill Cornell would enhance cardiology
services and health equity in the New York City
region, with a special focus onKings and
Queens Counties. NYP has expanded its reach

into the Brooklyn and Queens communities with
the addition of two hospitals (NYP Brooklyn
Methodist - December 2016 and NYP Queens -
July 2015) to the New Y ork-Presbyterian (NYP)
network. In both Brooklyn and Queens, NYP
has established full-service heart failure
programs with dedicated providers in each
borough, with direct access to, and shared care
with, advanced heart failure programs at
NYP/Weill Cornell.

David Majure, M.D., M.P.H. will serve as the
Medical Director, and YoshifumiNaka, M.D.,
Ph.D. will serve as the Surgical Director of
transplant services at NYP/Weill Cornell.
NYP/Weill Cornell already has an entire
transplantation team ready to provide the adult
heart transplantation service upon the approval
of this project, as a full-service cardiac surgery
provider and existing kidney/pancreas and liver
transplant programs.

NYPH is the sole member and passive parent of
NYP Community Programs, Inc. (NYPCP).
NYPCP, formed in 2014, is the sole member,
active parent, and co-operator of New York-
Presbyterian/Hudson Valley Hospital (128 beds),
New York-Presbyterian/Queens (535 beds), and
New York-Presbyterian/Brooklyn Methodist
Hospital (591 beds). The hospital maintains
academic affiliations with two medical colleges:
The Columbia University College of Physicians
& Surgeons (Columbia VP&S) and the Joan and
Sanford I. Weill Medical College of Cornell
University (Weill Cornell Medical College).

]
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OPCHSM Recommendation
Contingent Approval

Need Summary

Establishing an adult heart transplant program at
NYP/Weill Cornell would enhance cardiology
services and health equity in the New York City
region, with a special focus onKings and
Queens Counties.

Program Summary

Based on the results of this review, a favorable
recommendation can be made regarding the
facility’s current compliance pursuant to 2802-
(3)(e) of the New York State Public Health Law.

Financial Summary

The total project cost for moveable equipment
and fees is $8,352,970and will be met via
equity. The adult heart transplant program is
projected to complete 20 and 24 annual
transplants in years one and three, respectively,
but will operate at a net loss. NYP/Weill Cornell
Group’s Senior Vice President, Financial Officer,
and Treasurer have submitted a letter stating
their commitment to financially supporting the
program and absorbing the projected losses.
The proposed incremental budget is as follows:

Budget Year One Year Three
Revenues $12,656,260 $16,374,840
Expenses 16,529,948 21,737,573
Net Income ($3,873,688) ($5,362,733)
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Health Systems Agency
There will be no HSA recommendation for this project.

Office of Primary Care and Health Systems Management

Approval contingent upon:

1. Submission of a check for the amount enumerated in the approval letter, payable to the New York
State Department of Health. Public Health Law Section 2802.7 states that all construction
applications requiring review by the Public Health and Health Planning Council shall pay an additional
fee of fifty-five hundredths of one percent of the total capital value of the project, exclusive of CON
fees. [PMU]

Approval conditional upon:

1. This project must be completed by one year from the date of the recommendation letter, including all
pre-opening processes, if applicable. Failure to complete the project by this date may constitute an
abandonment of the project by the applicant and the expiration of the approval. It is the responsibility
of the applicant to request prior approval for any extensions to the project approval expiration date.
[PMU]

2. The submission of Final Construction Documents, as described in BAER Drawing Submission
Guidelines DSG-05, is required prior to the applicant’s start of construction. [AER]

3. Submit evidence of active membership in the NY Cardiothoracic Consortium (NYCTC) to the
Department within 3 months of notification of project approval. [HSP]

4. Annually review, and update as needed, policies, procedures, and protocols related to donor
management, organ acceptance practices, and other relevant care-related issues to ensure they are
consistent with current evidence and best practices in the field. [HSP]

5. Work with NYCTC, LiveOnNY, other regional OPOs, and others to identify opportunities for
improvement and implement strategies resulting in increased donation and transplant rates while
maintaining quality of care. [HSP]

6. Provide education and opportunities for staff, patients, and members of the community to enrollin the
NYS Donate Life Registry including consideration of integrating opportunities for Registry enroliment
in NYPH public-facing electronic transactions and educational sites. [HSP]

7. Report to the Department annually on actions and outcomes of actions taken to meet Conditions five
and six. [HSP]

Council Action Date
June 2, 2022

|
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| Need and Program Analysis

Program Description

New York Presbyterian-Weill Cornell Medical Center (NYP/MWeill Cornell) is a 744-bed Article 28 hospital
affiliated with Weill Cornell Medicine/Medical College within the NYP Hospital (NYPH) Network.
NYP/Weill Cornell seeks approval to certify an adult heart transplant program at 525 East 68" Street,
New York, New York location (New York County).

Of note, NYP/MWeill Cornell’s 744 beds include 85 intensive care beds, twenty of which are in the
Cardiothoracic ICU; 427 medical/surgical beds, 33 of which are located in the surgical step-down unit and
38 of which are cardiology beds. In addition, NYP/Weill Cornell offers a broad range of services, a subset
of which includes cardiac catheterization (adult diagnostic, electrophysiology, pediatric diagnostic,
pediatric interventional elective and percutaneous coronary intervention (PCl), cardiac surgery (adult and
pediatric), primary care and other medical specialties including nephrology, renal dialysis (acute and
chronic), gastroenterology and hepatology, and kidney, pancreas, and liver transplant programs.

The New York and Presbyterian Hospital (NYPH), an existing, not-for-profit corporation, has the
following divisions:

The NYPH network, an existing not for profit corporation, has the following divisions:
Columbia Presbyterian Medical Center, 1,022 beds, located in New York, New York
New York Weill Cornell Medical Center, 744 beds, located in New York, New York
Allen Hospital, 196 beds, located in New York, New York

David H. Koch Center, 135 beds, located in New York, New York

Lower Manhattan Hospital, 180 beds, located in New York, New York

Westchester Division, 274 beds, located in White Plains, New York

Lawrence Hospital, 288 beds, located in Bronxville, New York.

VVVYVYVVYY

NYPH is also the sole member and passive parent of NYP Community Programs (NYPCP) which became
the active parent and co-operator of:

» NYP-Queens, 535 beds, in July 2015

» NYP-Brooklyn Methodist Hospital, 591 beds, in December 2016 and

» NYP-Hudson Valley Hospital, 128 beds, during that same period.

Analysis
The service area of the NYP/Weill Cornell is comprised of the five counties of New York City; however,

the applicant identifies the primary focus of the new heart transplant program is to bring advanced heart
failure and heart transplantation services to Kings (Brooklyn) and Queens Counties.

The applicant notes the following characteristics of the project area with a focus on Brooklyn and Queens:
> Population: the population of the 5 boroughs of NYC is projected to grow to over 9 million people
by 2025 representing a growth of 7.6% from the population size in 2018. Population growth in the

target boroughs is expected to similarly increase.

> Age: As the population grows, it also ages with significant increases expected in persons 45+ and
65+ in all boroughs.

» Ethnicity: The population of NYC is diverse with that of the target borough of Brooklynreported as
32.2% African American, 11.9% Asian, and 19.8% Hispanic. The ethnicity of the population of
Queens is reported as 20.7% African American, 26.9 Asian, and 28.2% Hispanic.

> Income: Nearly 20% of the population of Brooklynis reported as at or below the poverty line and
that of Queensiis reported as slightly over 10%.
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» Relevant disease and healthcare-related information:

= The number one cause of death in NYS is heart disease with significant disparities by
race and ethnicity.

= Heart failure and advanced heart failure have a mortality rate of 50% at 5 years and one
year, respectively.

= Rates of diabetes and hypertension, conditions contributing to the development of heart
failure, are higher in Brooklyn and Queens than in the rest of NYC.

= Where heart failure discharges are projected to increase by 10% in NYC and
Westchester County over the next ten years, during that same period of time it is
projected that heart failure discharges will grow by 11% and 17% at NYP-Brooklyn
Methodist and NYP-Queens Hospital, respectively.

= In addition, the applicant reports thatin 2018 over 3,100 Brooklyn and Queens residents
with heart failure left their home borough to seek heart failure care; 14% from Brooklyn
and 32% from Queens.

Over the last five years, since the addition of Brooklyn Methodist and Queens Hospital to the NYPH
network, the applicant reports expanding its reach into these communities and enhancing access to
primary care, cardiology, and advanced cardiology/heart failure care to the residents of these ethnically
diverse communities. NYPH seeks to further enhance the availability of and access to advanced heart
failure care and treatment in these communities with the addition of heart transplantation services
provided at Weill Cornell Medical Center in Manhattan and under the care of physicians and other
providers affiliated with Weill Cornell Medicine, NY P Brooklyn Methodist and NYP Queens in the
communities in which the patients live.

In recognition of the diversity of these communities and the need to understand and address health
inequities in access to care and outcomes, in 2020 NYP launched the Dalio Center for Health Justice. An
early undertaking of this newly formed Center is the Black Transplant Health Initiative, thatin
collaboration with community partners, seeks to educate community residents about organ failure and
organ donation and provide access to organ transplantation.

Although the applicant describes this project as an expansion of the existing, high volume, high quality,
adult heart transplant program at its sister facility NYP/Columbia University Medical Center, in the eyes of
the oversight agencies including NYSDOH, CMS, and United Network for Organ Sharing (UNOS), this
application represents the establishment of a new program requiring separate approvals and
certifications.

Over the last few years, NYPH reports developing a standardized approach to heart failure implemented
across the enterprise ensuring that all patients receive equal and timely access to care standardized
under one protocol, augmented by an early identification of patients who should be seen/who are at risk
of heart failure algorithm, remote monitoring, and a care management program that seeks to ensure early
intervention if/when needed.

NYP/WEeill Cornell has established Cardiothoracic Surgery and Organ Transplant Programs. The 2016-
18 Report of the NYSDOH Cardiac Advisory Committee on Adult Cardiac Surgery notes that NYP
Columbia, Weill Cornell, Brooklyn Methodist, and Queens Hospital perform cardiac surgery.
NYP/Columbia and Weill Cornell are the most active programs with risk-adjusted mortality rates for
isolated CABG and valve or valve with CABG procedures being lower than the statewide average.

Two NYPH Network hospitals provide United Network for Organ Sharing (UNOS) approved, CMS
certified organ transplant services. Specifically, NYP/Columbia currently provides adult kidney, pancreas,
heart, lung, liver, and pediatric heart, liver, and intestine transplant services and NYP/Weill Cornell
currently provides adult kidney, pancreas, and liver transplant services. Via this application, Weill Cornell
is seeking approval to provide adult heart transplant services.

|
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NYP/Weill Cornellis familiar with the extensive infrastructure required to support an organ transplant
program and has recently undergone a successful CMS recertification survey of their existing programs.
One and three years, patient and graft survival for all existing Weill Cornell programs range from slightly
below to slightly above the mean among transplant programs.

NYP/Weill Cornell's proposal includes providing as much as is safe and appropriate pre-transplant and
post-transplant care to Brooklyn and Queens residents in the community in which they live. If required,
insertion of ventricular assist devices (VAD) would be carried out at the Weill Cornell main hospital but
follow-up VAD care would be provided in the community. Provision of ongoing monitoring, non-invasive
and invasive, as well as, supportive and palliative care with intravenous medication, is available in the
community. Many components of the transplant evaluation process can be carried out in the community
or via telehealth visits with a few exceptions, i.e., meeting with transplant surgeons, etc. Transplant
procedures would be carried out in two dedicated ORs at the Weill Cornell campus in Manhattan.
Immediate pre and post-procedure care will be provided at the hospital in the Cardiothoracic ICU and
step-down surgical unit. Patients would need to return to the Weill Cornell campus for immediate post-
transplant care such as clinic visits with transplant providers, heart biopsies, etc. but this will transition to
community physicians as time and the patient's condition progress.

The NYP/Weill Cornell heart transplant program received UNOS approval to begin performing heart
transplants in December 2021. The primary surgeon and primary physician of the program meet UNOS
criteria to hold those roles. They are supported by team transplant and advanced heart failure certified
cardiologists and surgeons on-site and at the Columbia site.

The applicant’s position is that there is an unmet need for advanced heart failure and transplant services
in their service area, specifically in Brooklyn and Queens. They point to evidence that NYS has less heart
transplant programs than other states of similar population size and that the recent opening of two new
heart transplant programs in NYC increased the number of heart transplants performed and had little if
any impact on existing programs.

Transplant Program Review

Status of Donation and Transplantation in NYS and NYP/Weill Cornell

In addition to materials provided as part of the CON application and the applicant's response to the
Department's Requests for Additional Information, staff reviewed the facility’s most recent:

CMS survey(s);

UNOS/Organ Procurement and Transplantation Network (UNOS/OPTN) data;

Scientific Registry of Transplant Recipients (SRTR) data;

SRTR data of other NYS hospitals that perform heart transplants and

The most recent Report of the NYS Cardiac Advisory Committee (CAC) on Cardiac Surgery
(2016-18).

YVVVY

In NYS and nationally, the number of solid organs transplanted through time is cyclical. Overall, the
number of solid organ transplants performed in NYS has been increasing since 2013. Since changes to
the UNOS organ allocation rules began taking effect in 2020, more organ offers have been made and
accepted by NYS transplant centers. See below Graphs 1 and 2.

|
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Graph 1. NYS Transplant Volumes-All Organs and Kidney Transplants

All Transplants; All Organs & Kidney Transplants
2016 - 2022 Through 5/4/2022

2016 2017 2018 2019 2020 2021 2022 YTD

4,000
3,000
2,000

1,000

HAITP; AllOrgan M Kidney

Graph 2. NYS Transplant Volumes-Liver, Lung, and Heart Transplants
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Data from UNOS/OPTN shows that NYP/Weill Cornell performed 265 kidney, 59 liver, and 2 pancreas
and 8 kidney-pancreas transplants in 2021. SRTR reports that graft and patient survival post-transplant
outcomes are similar to other facilities performing these procedures. Graph 3 below shows the total
number and number of kidney and liver transplants carried out at NYP/Weill Cornell 2016 through May 4,
2022.

Graph 3 NYP Weill Cornell Transplants by Organ by Year
NYP-WC Transplants 2016 - 5/4/2022
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Heart Transplantation in NYS

There are seven existing adult heart transplant programs in NYS; four of the seven centers also perform

pediatric heart transplants. Three of the seven centers are located in Manhattan, and one is in the Bronx.
Outside of NYC, there is one adult heart transplant program located in Nassau County (Manhasset), one
in Westchester County (White Plains), and one in Monroe County (Rochester).

Table 1 and Graph 4 indicate NYS heart transplant centers' total transplant volumes from 2016 through
May 4, 2022, as reported to UNOS/OPTN.

Table 1. Total Number of Heart Transplant NYS Transplant Centers 2016 - 05/04/2022

2022

2016 2017 2018 2019 2020 2021 YTD
NYP/Columbia Univ. MC 70 76 84 91 82 100 24
Montefiore MC 40 49 43 51 30 46 10
Mount Sinai MC 33 35 31 23 31 31 9
NYU Langone Health 0 0 35 38 39 50 22
North Shore Univ. Hospital 0 0 14 14 16 25
Westchester MC 29 27 38 23 36 37 9
Strong Memorial Hospital 16 20 15 15 16 18 5

Graph 4. Total Number of Heart Transplants per Center Per Year

Heart Transplants per Center per Year
2022 Year to Date Through 5/4/2022
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Though all NYS centers perform more heart transplants than the federal and state minimum, it is clear
from the volumes reported to UNOS shown in Table 1 and Graph 4 that NYP/Columbia consistently
performs more heart transplants than the other centers. When examining data related to race and
ethnicity of those receiving heart transplants in NYS, the data shows that NYP/Columbia also transplants
more persons of African American and Hispanic race/ethnicity than other NYS transplant centers. See
Graph 5.
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Graph 5. Heart Transplants by Center and Recipient Ethnicity
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Indicators of heart transplant program activity include their waitlist size and how many additions to their

waitlist they make per year. See Table 2.

Table 2 Waitlist size & Number of Additions to the Heart Waitlist 2020-22 Year to Date

Waitlist Waitlist Additions
05/04/2022 2020 2021 2022 YTD
NYP/Columbia 119 114 139 31
Montefiore 29 40 54 11
Mount Sinai 75 47 43 12
NYU 14 46 62 20
North Shore 16 27 24 3
Westchester 14 36 41 12
Strong 28 18 22 7

Of the 3,411 people awaiting a heart transplant nationally on 05/04/2022, 295, or 8.6% of them, are listed
at NYS heart transplant centers; eleven are under the age of eighteen.

Prolonged Mediantime to Transplant and elevated Waitlist Mortality Rates are viewed as indirect
indicators of a potential need for additional transplant services in an area.

SRTR data published in January 2022 reveals that all centers other than Mount Sinai in Manhattan and
Strong Memorial Hospital in Rochester have Median Times to Transplant at or below the national time.
This same data indicates that the waitlist mortality for all centers except Mount Sinaiis below or within an
acceptable range of the national Waitlist Mortality Rate. See Table 3.
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Table 3

May 6, 2022 12
Median Time to Transplant Mortality After Listing Rate
07/01/2015-12/31/2020 07/1/19-03/12/20;06/13/20-06/30/21
Center National Center National
NYCP/N.Y Pre.sbyterlan Hospital/ At 5.3 mo. 5.5 mo. 3.9 6.0
Columbia Univ. MC
NYMA/Montefiore Medical Center Adult 4.7 mo. 5.5 mo. 6.7 6.0
NYMS/Mount Sinai Medical Center Adult 18.6 mo. 5.5 mo. 9.4 6.0
NYUC/NYU Langone Health Adult 1.3 mo. 5.5 mo. 1.3 6.0
NYNS /North Shore Univ. Hospital
4.3 b 5.5 b
Northwell Health Adult o mo. 5.3 6.0
NYWC/Westchester Medical Center Adult 2.3 mo. 5.5 mo. 6.8 6.0
NYFL/Strong Memorial Hospital, Adult 9.6 s 5.5 mm A7 6.0

Univ. of Rochester MC

Data Source: SRTR January 2022 Report

The Department surveyed all seven of the existing heart transplant centers asking them if they were at
capacity, and, if not, what they were doing to meet their capacity to perform more heart transplants. Four
of the seven replied that they were at capacity. Three centers reported that they could perform more
heart transplants if more hearts were available for transplantation.

The SRTR report on LiveOnNY’s performance on organ procurement organization (OPO) performance
measures published in January 2022, shown below in Table 4, indicates that a number of hospitals in the
NYPH network have opportunities forimprovement in the identifying and actualizing organdonors. The
table data is not limited to heart donors.

Table 4

May 6, 2022

Additional Information
Measures of Donation per NYP Hospital

State Donors P
% R S Observed Expected Additional Donors
Meeting Eligible Eligible Deaths 5 :
T Donation Rate Donation Rate
Death Definition

NYP/Columbia

University MC 5 10 50 58.8 6
NYP/Lower
Manhattan Hospital © L v 232 >
NYP/The Allen
Hospital (0] 1 () 44.2 (o]
'I:I/IYCP/WeiII Cornell a s 50 59.9 5
NYP/Queens 1 7 14.3 70.2 (0]
NYP/Brooklyn 2 4 50 65.1 o

Data source: SRTR January 2022 Report = _{’?E—lwyo.K Department

Z_ HaFer

=

- of Health
It is important to note that CMS has recently finalized and will be implementing changes to the Conditions
for Coverage (CfC) for OPOs starting the 2022 survey cycle. Their mostrecent assessment of NYS OPO
performance identified that NYS has one OPO functioning in the top 25% of OPOs nationally (Tier 1), one
that is in the middle (Tier 2), and two that are in the lowest performance category (Tier 3). LiveOnNY is
one of the NYS OPOs in Tier 3. If their donationand transplant rates do not improve by 2026, the Donor
Service Area that they cover will be re-assigned to an OPO with better performance.

L/
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Compliance with Applicable Codes, Rules, and Regulations
A successful Medicare Transplant re-certification survey was conducted for the NYP/Weill Cornell adult
kidney, pancreas, and liver transplant programs in November 2021.

This facility has no outstanding Article 28 surveillance or enforcement actions and is deemed to be
currently operating in substantial compliance with all applicable State and Federal codes, rules, and
regulations. This determination was made based on a review of the files of the Department of Health,
including all pertinent records and reports regarding the facility’s enforcement history and the results of
routine Article 28 surveys, as well as, investigations of reported incidents and complaints. NYP Hospitals
are accredited by The Joint Commission with their last full survey in July 2021. Weill Cornell has achieved
an advanced comprehensive stroke center certification with its last surveyed in August 2021 and has a
certified ventricular assist device program last surveyed in March 2022.

Review Committee Discussion and Recommendation

The Department convened a committee consisting of experts in the field to review the application, provide
feedback as to its strengths and weaknesses and make recommendations to the PHHPC and the
Commissioner of Health.

The review committee was co-facilitated by Department staff and a member of the Transplant Council and
included additional representation from the NYS Transplant Council (TC); a heart transplant surgeon and
cardiologist from non-competing out-of-state programs, a chief operating officer from high performing out-
of-state OPO and a transplant administrator also from an out-of-state program.

Review Committee members were provided with the following information for review and evaluation:

¢ Relevant components of the CON application and attachments;

o NYP/Weill Cornell's response to the Department’s requests for additional information;

¢ UNOS/OPTN and SRTR data for volumes, outcomes, transplant rates, and other data regarding
existing heart transplant centers in NYS;

¢ Most recent Report of the NYS Cardiac Advisory Committee on Cardiac Surgery in NYS (2015-
17); and

. Inf)ormation regarding public comments received about the application.

Committee members were asked to review the proposed program on the merits of the application and the
material supplied. Each member was asked their thoughts and opinions and discussion followed.

Committee members noted the:
» Population size, ethnicity, and other demographic information about NY C with particular focus on
the boroughs of Brooklyn and Queens and the locations of the existing heart transplant centers.
» Volume of heart transplants performed by the existing centers and the relevant quality indicators.
» NYP/Columbia heart transplant programis the most active programin NYS supported by SRTR
data indicating the quality of their outcomes on these procedures.
» NYP/Weill Cornell plans for the heart transplant program to:

o act as an extension, using the same policies, procedures, and protocols for treatment of
heart failure and heart transplant patient evaluation, selection, management, etc.;

o utilize the existing quality assurance perfformance improvement (QAPI) structure and
processes, etc. of NYP/Weill Cornell integrated with that of the heart transplant program
at Columbia;

o focuson bringing needed heart failure, advanced heart failure, and heart transplant-
related care to the residents of their service area but focused on the boroughs of
Brooklyn and Queen;

o provide as much of this care as is safe and appropriate to assure patient safety in the
communities in which their patients reside; and

o provide heart transplant-related care regardless of the patient’s ability to pay.

» NYPH efforts to improve and increase organ donation within their system and existing
opportunities forimprovement.
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» NYP/Weill Cornell receipt of UNOS approval for their proposed new heart transplant program in
December 2021.

» Responses of existing heart transplant centers to the Department’s survey regarding existing
capacity.

» Absence of letters of opposition to the establishment of a new heart transplant program in NYC
and letters of support received from community physicians and practices.

Questions the Review Committee was asked to consider were:
1. If opening a new program would increase access to heart transplant care in NYS;
2. If approval of this new program would adversely affect other existing heart transplant programs;
3. The effect that opening this new program will have on the number of hearts available for
transplant in the area; and
4. Other, as identified by staff or Committee members.

Committee members raised questions about and asked for additional information from the applicant about
the experience and support of the proposed program's primary physician and medical director and the
extent of the applicant's commitment to providing care regardless of the patient’s ability to pay for needed
care.

Prior to contemplating the questions above, the Committee discussed the topic of the need for another
heart transplant program in NYC. Looking at the OPTN and SRTR data and the responses of the NYC
heart transplant facilities would suggest that there is additional capacity in at least one of the NYC area
hospitals. The limiting factor identified by facilities identifying that they had additional capacity was an
insufficient number of organs available for transplant. Mount Sinai, the closest facility identifying that they
had additional capacity has a fairly large waitlist and prolonged median time to transplant on the most
recently available SRTR data.

Regarding question one, the Committee thought that the evidence suggested that opening new, assertive
heart transplant programs in NYS has shown not only an increase in the number of heart transplants
performed overall but also the choices that residents had as to where to obtain that care.

As above, looking at the historical data of when two new heart transplant centers were opened in the
metropolitan NY area, the volume of existing heart transplant programs in the area was not significantly
affected.

Committee members agreed that opening a new program would likely increase the number of hearts
available for transplantation in the area if only due to the recent changes to the UNOS allocation rules
added that if the patients listed by the applicant are sicker, this factor will automatically bring more offers
in and result in more transplants performed.

Committee questions about the experience of the primary physician and support for him within the
NYP/WEeill Cornell and Columbia transplant programs were resolved by information provided by the
applicant. In addition, Review Committee members were assured that NYPH'’s plan to provide care to
patients in need regardless of their ability to pay extended through the post-op period and included
ongoing support for treatment with immunosuppressives as long as they were needed and no other
payment source was available.

Review Committee Recommendation
The Review Committee recommends approval of the NYP/Weill Cornell application for a new heart
transplant program.

Prevention Agenda

NYP Hospital - New York Weill Cornell Center states that the proposed project will advance Focus Area 4
(Chronic Disease Preventive Care and Management) of the Prevent Chronic Diseases priority area of the
2019-2024 Prevention Agenda, but notably does not specify how the focus area would be advanced by
increased access to heart transplant services.
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NYP Hospital - New York Weill Cornell Center is implementing multiple interventions to support priorities
of the 2019-2024 New York State Prevention Agenda, including:

Prevent Chronic Diseases
1. Choosing healthy & active lifestyles for kids (CHALK)

Promote Healthy Women, Infants, and Children
2. Providing integrated mental health services to low-income and uninsured pregnant women and their
newborn child, and establishing co-management strategies with partner community agencies

Promote Well-Being & Prevent Mental & Substance Use Disorders
3. OMH licensed mental health program providing treatment in the home, community, and clinic sites
in targeted communities and for targeted patients utilizing in-person and tele-mental health
modalities

The application states that NYP Hospital - New York Weill Cornell Center engaged the Center for
Community Health Navigation, NYP Health Home, NYP Performing Provider System, REACH
Collaborative (Ready to End AIDS and Cure Hep C), Kress Vision Program, Washington Heights Youth
Opportunity Hub, CHALK, Family PEACE (Preventing Early Adverse Childhood Experiences) Program,
Reach Out and Read, School-based Health Center, WIC Program, and Lange Youth Medical Programin
their Prevention Agenda efforts.

NYP Hospital - New York Weill Cornell Center cites data sources (including NYS BRFSS, NYC Open
Data, and NYC Health Atlas) that it uses to measure progress toward achieving local Prevention Agenda
goals. The indicators tracked are not specified.

In 2018 New York-Presbyterian Hospital spent $15,881,083 on community health improvement services,
representing 0.266% of its $5,966,434,053 total operating expenses.

Conclusion

Based on the results of this review, a favorable recommendation can be made regarding the facility’s
current compliance pursuant to 2802-(3)(e) of the New York State Public Health Law.

| Financial Analysis |

Total Project Cost and Financing
The total project cost for moveable equipment and fees is $8,352,970 as follows:

Movable Equipment $8,305,291
CON Application Fee 2,000
Additional CON Fees 45,679
Total Project Cost $8,352,970

The applicant will fund project costs with equity.

Incremental Operating Budget
The applicant has submitted an incremental operating budget, in 2022 dollars, for the first and third years,

Revenues Year One Year Three
Total Revenue $12,656,260 $16,374,840
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Expenses

Operating $14,590,866 $20,395,131
Capital 1,939,082 1,342,442
Total Expense $16,529,948 $21,737,573
Net Income (Loss) ($3.873,688) ($5,362,733)
Transplants 20 24
Cost per Procedure $826,497 $905,732

Note included in 15t and 3@ expenses is non-cash depreciation of $1,939,082 and $1,342,442, respectively.

The budgetis based on the following assumptions:

o The projected utilization and staffing are based upon the expectations of the transplant team at
NYP/Weill Cornell.

o The service area is comprised of the five counties of New York City (New York, Kings, Queens,
Bronx, and Richmond) with a focus on serving Kings and Queens Counites with a large number
of low-income residents.

o The applicant states through population research there is an unmet need for cardiology care and
in particular advanced heart care in Brooklyn and Queens. NYP has invested in the recruitment
of advanced heart failure cardiologists, advanced practice providers, and expansion of primary
care to address this need. Through outreach and earlier access, there has been an increase in
the number of patients referred to the centralized and advanced heart failure programs across
the network. Expansion of the heart failure network systemincludes:

= A centralized heart failure program across the entire network utilizing noninvasive
Remote Care Monitoring (RCM) and implantable monitoring;

» A prospective heart failure inpatient identification dashboard;

» Continued development of Artificial Intelligence (Al) algorithms for enhanced inpatient
and outpatient identification.

¢ Transplant programs are not eligible to apply for CMS certification until after the completion of ten
transplants, and CMS certification is required as a Condition of Payment (COP) for Medicare and
Medicaid reimbursement.

o The Medicare and Medicaid service rates are established by the Centers for Medicare and Medicaid
Services diagnosis-related group rates. The commercial contracts are based on negotiated rates.

¢ Incremental revenues and expenses are based on NYP/Columbia's experience in providing adult
heart transplant services.

o Costs related to organ acquisition and fees for United Network for Organ Sharing and New York
Organ Donor Network are included in inpatient expenses.

e The applicant states the increase in 3rd year budgeted loss is due to added FTEs, and particularly
the skill mix of that increase, which includes a number of Advanced Practice Providers (APP) whose
compensation is higher than other types. The projected level of APP staffing is to provide quality
and safe care to heart transplant patients.

o NYP/Weill Cornell's Group Senior Vice President, Financial Officer, and Treasurer have submitted a

letter stating they're committed to financially supporting the program and absorbing the budgeted
losses.

Transplant utilization by payor source is anticipated as follows:

Year One Year Three
Payor Discharge % Discharge %
Medicaid MC 4 20% 5 20.83%
Medicare FFS 4 20% 5 20.83%
Medicare MC 3 15% 3 12.50%
Commercial FFS 9 45% 11 45.84%
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Capability and Feasibility
The total project cost of $8,352,970 will be met with equity from accumulated funds.

Third-year working capital is estimated at $8,985,662 based on two months of third-year expenses of
$3,622,929 plus a third-year budgeted loss of ($5,362,733). Working capital will be funded from
operations. A review of The New York-Presbyterian Hospital 2019 and 2020 consolidated certified
financial statements (BFA Attachment A) shows $2.7B in working capital available to meet equity and
working capital requirements. As of December 31, 2020, The New York-Presbyterian Hospital had $647M
in cash, cash equivalents, and a positive working capital ratio, indicating its ability to take on new debt.

The submitted budget indicates an incremental loss of ($3,873,688) and ($5,362,733) in years one and
three, respectively. NYP/Weill Cornell’'s Group Senior Vice President, Financial Officer, and Treasurer
have submitted a letter stating they're committed to financially supporting the program and absorbing the
budgeted losses. The budget appears reasonable.

Conclusion
The applicant has demonstrated the capability to proceed in a financially feasible manner.
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| Attachments

Certified Financial Statement for the New Y ork-Presbyterian Hospital
BFA Attachment A Consolidated 2019 and 2020
BFA Attachment B lz\lgg\fl Y ork-Presbyterian Hospital Statement of Operations, April 30,
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Project # 212212-C
NYU Langone Orthopedic Center

Program:
Purpose:

Hospital
Construction

County: New York
Acknowledged: December 17, 2021

Executive Summary

Description

NYU Langone Hospitals (NYULH), an existing
New York voluntary not-for-profit corporation,
requests approval to construct an Article 28
ambulatory surgery center (ASC) licensed as a
hospital extension clinic at 333 East 38th Street,
New York (New York County). The ASC will
serve as an extension of the NYULH as an
acute care facility and will specialize in
orthopedics, gynecology, general surgery, and
reconstructive plastic surgery.

The ASC will be on the currently vacant 8th, 9th,
and 10th floors, in an existing 12-story building
owned by NYULH, and will include 18 operating
rooms, 81 Prep/PACU bays, clinical offices,
clinical support areas, a central sterile
processing department (CSPD), patient waiting
and reception areas and employee areas.

NYULH is experiencing an extended lead time of
several weeks for scheduling less complex
surgical cases. The new ASC will allow NYU
Langone to shift outpatient procedures that do
not require a postoperative hospital stay from
NYU Langone and NYU Langone Orthopedic
hospitals to an outpatient setting, thus freeing up
OR capacity at the two hospitals and allowing
the hospitals to accommodate patients that are
higher acuity, have procedural complexities,
and/or are urgent /emergent in nature in a
timelier manner. The larger operating rooms will

accommodate robotic procedures enabling
NYULH to better meet the community demand.

OPCHSM Recommendation
Contingent Approval.

Need Summary

The new ASC will allow NYU Langone to free up
capacity for higher acuity surgeries at the
hospitals and provide flexibility for future OR
renovations.

Program Summary

Based on the results of this review, a favorable
recommendation can be made regarding the
facility’s current compliance pursuant to 2802-
(3)(e) of the New York State Public Health Law.

Financial Summary

The total project cost of $189,297,119 will be
met via accumulated funds from NYULH. The
proposed budget is as follows:

Budget First Year Third Year
Revenues $179,645,770 $190,635,126
Expenses 84.400,264 89,360,589
Net Income $95,245,506  $101,274,537

]
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Health Systems Agency
There will be no HSA recommendation for this project.

Office of Primary Care and Health Systems Management

Approval contingent upon:

1. Submission of a check for the amount enumerated in the approval letter, payable to the New York
State Department of Health. Public Health Law Section 2802.7 states that all construction
applications requiring review by the Public Health and Health Planning Council shall pay an additional
fee of fifty-five hundredths of one percent of the total capital value of the project, exclusive of CON
fees. [PMU]

2. The submission of Design Development and State Hospital Code (SHC) Drawings, as described in
BAER Drawing Submission Guidelines DSG-1.0 Required Schematic Design (SD) and Design
Development (DD) Drawings, and 3.38 LSC Chapter 38, Business Occupancies Public Use, and
3.3.0 Programmatic Design Guidelines for Outpatient Diagnostic and Treatment Facilities for review
and approval. [DAS]

Approval conditional upon:

1. This project must be completed by November 30, 2024, including all pre-opening processes, if
applicable. Failure to complete the project by this date may constitute an abandonment of the project
by the applicant and the expiration of the approval. It is the responsibility of the applicant to request
prior approval for any extensions to the project approval expiration date. [PMU]

2. Construction must start on or before October 31, 2022, and construction must be completed by
August 31, 2024, presuming the Department has issued a letter deeming all contingencies have
been satisfied prior to commencement. It is the responsibility of the applicant to request prior
approval for any changes to the start and completion dates. In accordance with 10 NYCRR Section
710.10(a), if construction is not started on or before the approved start date this shall constitute
abandonment of the approval. [PMU]

3. The submission of Final Construction Documents, as described in BAER Drawing Submission
Guidelines DSG-05, is required prior to the applicant’s start of construction. [AER]

4. The staff of the facility mustbe separate and distinct from the staff of other entities; the signage must
clearly denote the facility is separate and distinct from other entities; the clinical space must be used
exclusively for the ap proved purpose; and the entrance must not disrupt any other entity’s clinical
program space. [HSP]

Council Action Date
June 2, 2022

|
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| Need and Program Analysis

Program Description

NYU Langone Hospitals seeks approval to perform renovations to add an 18 operating room ambulatory
surgery extension clinic at 333 East 38" Street in New York (New York County) and certify Ambulatory
Surgery-Multi-Specialty on the operating certificate.

The new extension clinic will be named NY U Langone Orthopedic Center and will operate as a
department of NYU Langone Hospitals Center. The facility is designed to provide surgical and anesthesia
services to adult outpatients. The hours of operations will be Monday to Friday from 6 am to 11 pm. The
services to be provided will be Orthopedics, Gynecology, General Surgery, and Reconstructive Plastic
Surgery.

The proposed Ambulatory Surgery Center programincludes:

The addition of 6 ORs/floor x three floors, totaling 18 operating rooms

An addition of 27 prep/PACU bays/floor x three floors, totaling 81 prep/PACU bays

A new Central Sterile Processing Department, decontamination, prep, and pack areas
A new waiting room, reception, and family waiting area

Expansion of pathology, pharmacy, and supportive departments

The addition to locker rooms and lounges

The applicant reports the reason for the expansion is there is currently an extended lead time for
scheduling cases. This will enable the accommodation of cases promptly. In addition, the larger rooms
will accommodate more robotic surgery.

Staffing is expected to increase as a result of this construction/expansion project to a total of 345.0 FTEs
and increase to 361 FTEs in Year Three of the completed project.

Analysis

Currently, NYU Langone’s surgical case volume ratio is 63% outpatient and 37% inpatient. The growth
in outpatient cases impacts the availability of in-hospital OR capacity for all types of cases. The hospital
also states that the transplant volume at NYU Langone has grown 944% since 2015, and transplant
surgeries have a typical surgery time of 8-10 hours and require the use of multiple ORs, thus
exacerbating the capacity problem.

To reduce the caseload that overwhelms the OR schedule, the hospital seeks to transfer those surgeries
that meet the specific criteria to the new ASC setting. These criteria include elective, length of stay less
than 24 hours, ASA scores of either | or I, and case complexity is low. The hospital has determined that
nearly 12,000 surgery cases could be moved to the new ambulatory surgery center.

The average procedure time for all cases will be approximately 150 minutes. Prep time is estimated at 60
minutes and average recovery time will range from 60-120 minutes based upon case type and anesthesia
needs. The center will provide the opportunity for some extended recovery capacity for some of the
operating rooms. This extended recovery time will likely extend to the late evening for the first year and
then may grow to include up to 23 hours of post-operative recovery in later years.

Once the targeted surgeries have been moved to the new site, it will also allow the hospital to renovate
and/or combine in-hospital ORs to modernize its in-hospital surgical facilities and accommodate future
inpatient volume growth. The hospital will be combining small operating rooms to create larger operating
rooms to meet current hospital codes and will provide the space to perform more complex surgery cases
in a safe environment. These changes are projected to resultin a net decrease of ORs across their
hospital campuses.

|
Project #212212-C Exhibit Page 3



The primary service area is New York County, with the other four boroughs being the secondary service
area. According to Data USA, in 2019 95.5% of the population in New York County has health coverage
as follows.

Employer Plans | 55.1%
Medicaid 18.1%
Medicare 10.1%
Non-Group Plans | 11.9%
Military or VA 0.351%

The table below shows the number of patient visits to multi-specialty ambulatory surgery centers in New
York County for the years 2018 through 2020. 2020 visits were impacted by COVID-19.

Facility Name Patient Visits
2018 | 2019 | 2020

East Side Endoscopy 8,828 8,812 6,038
Fifth Ave Surgery Center 4,121 3,936 3,464
Fifth Ave Surgery (opened 7/20/21) N/A N/A N/A
Gramercy Surgery Center 3,105 4,851 3,521
Manhattan Surgery Center 6,100] 6,326 4,091
Midtown Surgery Center 2,745 3,749 2,449
NY Center for Ambulatory Surgery (opened 12/13/19) N/A N/A 480
Surgicare of Manhattan 4,377 4,257| 2,878
Surgicare of Westside (opened 12/16/20) N/A N/A N/A
Total Visits 29,276 31,931 22,921

The applicant projects 13,563 visits in Year One and 14,389in Year Three with Medicaid utilization
projected at 15.3% and charity care at 0.4%.

Prevention Agenda

NYU Langone Orthopedic Center states that the proposed project does not explicitly advance the local
Prevention Agenda priorities. They are implementing interventions to support two goals of the 2019-2024
New York State Prevention Agenda:

1. Tobacco-Free Communities smoking cessation

2. Health and Housing Project

3. Greenlight, health literacy and foster healthful behavior

4. Racial and Ethnic approaches to community health

5. Parent-Child evidence-based early literacy, parenting, and school-readiness program
6. Video Interactive Project (VIP) — evidence-based parenting program

The application states that NYU Langone Orthopedic Center engaged Sunset Park Health Council, Teen
Health Council, City, and State Health Departments, State Office of Mental Health, City Department of
Education, NYC Housing Authority, NYC Office of Housing Preservation and Development in their
Prevention Agenda efforts. NYU Langone Orthopedic Center cites data indicators that it tracks to
measure progress toward achieving local Prevention Agenda goals, including:

* Smoking cessation rates

» Socioemotional improvement markers in children

* Also, data from City Health dashboard, US Census, NYC Neighborhood Atlas, NYS Youth
Tobacco Survey

NYU Langone Hospital is consistently cited as a good example of a Community Health Needs
Assessment/Community Health Improvement Plan in New York State.

In 2019, the applicant spent $ 33,155,569 on community health improvement services, representing .72%
of total operating expenses.

|
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Compliance with Applicable Codes, Rules, and Regulations

The medical staff will continue to ensure that the procedures performed at the facility conform to generally
accepted standards of practice and that privileges granted are within the physician’s scope of practice
and expertise. The facility's admissions policy includes anti-discrimination provisions regarding age, race,
creed, color, national origin, marital status, sex, sexual orientation, religion,

Conclusion

Based on the results of this review, a favorable recommendation can be made regarding the facility’s
current compliance pursuant to 2802-(3)(e) of the New York State Public Health Law. The new ASC wiill
allow NYU Langone to accommodate more, higher acuity surgeries at the hospitals and right-size
volumes to allow for future OR renovations.

| Financial Analysis

Total Project Cost and Financing

The total project cost for renovations and movable equipment is estimated at $189,297,119 broken down
as follows:

Renovation & Demolition $105,255,000
Asbestos Abatement or Removal 300,000
Design Contingency 10,525,500
Construction Contingency 10,525,500
Fixed Equipment 3,200,000
Planning Consultant Fees 300,000
Architect/Engineering Fees 6,000,000
Construction Manager Fees 16,520,600
Other Fees 1,400,000
Movable Equipment 31,233,091
Telecommunications 3,000,000
Application Fee 2,000
Additional Processing Fee 1,035,428
Total Project Cost $189,297,119

The financing for this project will be through equity of NYULH. BFA Attachments A and B show
sufficient resources to meet the equity requirement.

Operating Budget
The applicant has submitted an operating budget, in 2022 dollars, for Years One and Three,
summarized below:

Year One (2025) Year Three (2027)
Revenues Per Visit Total Per Visit Total
Commercial FFS $16,695.33 $103,661,321 $16,697.33 $110,118,899
Commercial MC $20,523.62 48,718,594 $22,504.62 51,535,587
Medicare FFS $6,014.87 12,925,960 $6,020.58 13,763,040
Medicare MC $6,206.89 5,170,341  $6,210.56 5,502,558
Medicaid FFS $2,563.82 158,957  $2,445.32 144,274
Medicaid MC $4,887.81 9,878,257 $4,879.10 10,421,767
Private Pay $27,491.49 2,034,370 $27,179.73 2,228,738
Bad Debt (2,902,029) (3,079,737)
Total Revenue $179,645,770 $190,635,126
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Expenses

Operating $6,222.83  $84,400,264 $6,210.34  $89,360,589
Capital $0.00 0 $0.00 0
Total $6,222.83  $84,400,264 $6,210.34  $89,360,589
Net Income / (Loss) $95,245,506 $101,274,537
Total Visits 13,563 14,389
Cost per Visit $6,222.83 $6,210.34

Utilization by payor source for Year One and Year Three is as follows:

Payor Year One Year Three
Commercial FFS 45.8% 45.8%
Commercial MC 15.9% 15.9%
Medicare FFS 15.8% 15.9%
Medicare MC 6.1% 6.2%
Medicaid FFS 0.5% 0.4%
Medicaid MC 14.9% 14.8%
Private Pay 0.6% 0.6%
Charity Care 0.4% 0.4%
Total 100.0% 100.0%

The following is noted concerning the submitted budget:

e Payorrates are based on reimbursement rates through July 2021 for services/cases being
moved to the proposed ASC from Kimmel Pavilion/Tisch Hospital and the NYU Langone
Orthopedic Hospital.

e Projected volume for Year One and Year Three is based on actual volume through 2021 for
Kimmel Pavillion/Tisch Hospital and Langone Orthopedic Hospital.

e The number and mix of staffing were determined by using the current ambulatory ratio required
for similar operating rooms and extrapolated to the total number of operating rooms proposed.

e Salary and wages are based on current average salaries for the projected staff mix.

e Operating expenses are based on historical cost accounting averages based on case type.

The applicantindicated they are committed to serving all persons in need without regard to the patient’s
ability to pay or the source of payment. The FASC will develop, maintain and update a sliding fee scale,
as well as, policies and procedures for serving the uninsured and persons without the ability to pay.

Capability and Feasibility

The total project cost of $189,297,119 will be met via accumulated funds from NYULH. Working capital
requirements are estimated at $14,893,432 based on two months of third-year expenses and will be
funded through equity from NYULH. The submitted budget projects a net income of $95,245,506 and
$101,274,537 during years one and three of operations, respectively. The budget appears reasonable.
BFA Attachment A is NYULH’s 2021 certified financial statements, which show the entity maintained
positive working capital, a positive net equity position, and had a net operating income of $594,650,000
forthe period. BFA Attachment B is NYULH’s 2021 internal financial statements for the period ending
December 31, 2021, which shows the entity has maintained positive working capital, a positive net
equity position, and had a net operating income of $419,409,000, which was reduced by support for NYU
Schools of Medicine for $219,197,000, resulting in gain from operations after the support of
$200,212,000.

Conclusion
The applicant has demonstrated the capability to proceed in a financially feasible manner.
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| Attachments |

BHFP Attachment Map
BFA Attachment A 2021 Audited Financial Statements for year ended August 31, 2021
BFA Attachment B 2021 Internal Financial Statements for period ended December 31, 2021
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Project # 221054-C
Canton-Potsdam Hospital

Program:
Purpose:

Hospital
Construction

County: St. Lawrence
Acknowledged: February 24, 2022

Executive Summary

Description

Canton-Potsdam Hospital (CPH), a 94-bed not-
for-profit hospital located at 50 Leroy Street,
Potsdam (St. Lawrence County), is seeking
approval to certify 15 additional medical/surgical
beds and construct a four-story addition to
include 60 single bedded rooms, shell space,
and an expansion and renovation of the existing
emergency department (ED).

The applicant reports that the greater availability
of single-occupancy rooms in the new bed tower
will enable CPH to provide a more patient-
centered experience. CPH is currently certified
for 63 medical/surgical beds, but the hospital
has been unable to fully utilize all its beds due to
having to accommodate patients that need
single occupancy rooms (e.g., isolation, gender,
and pediatric/adult separation). The new four-
story building is expected to alleviate this issue
and expand capacity to meet demand. The new
total certified bed capacity of CPH, including all
bed types, will be 109 beds, of which 78 will be
medical/surgical beds.

Rochester Reginal Health (RRH) is the sole
corporate member and active parent of St.
Lawrence Health System (SLHS). SLHS is the
sole corporate member, active parent, and co-
operator of CPH, Gouverneur Hospital (GH),
and Massena Hospital. RRH is the co-active
parent and co-operator of the hospitals.

OPCHSM Recommendation
Contingent Approval

Need Summary

Approval of this project will expand the ED and
modernize the rooms containing the
medical/surgical beds to meet the current and
future needs of residents of St. Lawrence
County and the surrounding communities.

Program Summary

Based on the results of this review, a favorable
recommendation can be made regarding the
facility’s current compliance pursuant to 2802-
(3)(e) of the New York State Public Health Law.

Financial Summary

Total project costs of $71,295,281 will be funded
by CPH operations equity of $11,795,281 and
bond financing of $60,000,000 at an interest rate
of 3.50% for a 30-year term through RRH. The
proposed budget is as follows:

Budget Year One Year Three

Revenues $264,335,064 $267,483,933
Expenses 252,628,924 254,667,868
Net Gain $11,706,140 $12,816,065
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Health Systems Agency
There will be no HSA recommendation for this project.

Office of Primary Care and Health Systems Management

Approval contingent upon:

1. Submission of a check for the amount enumerated in the approval letter, payable to the New York
State Department of Health (Department). Public Health Law Section 2802.7 states that all
construction applications requiring review by the Public Health and Health Planning Council shall pay
an additional fee of fiftyfive hundredths of one percent of the total capital value of the project,
exclusive of CON fees. [PMU]

2. Submission of a bond resolution, acceptable to the Department. Included with the submitted bond
resolution must be sources and uses statement and debt amortization schedule, for both new and
refinanced debt. [BFA].

3. The submission of State Hospital Code (SHC) Drawings for review and approval, as described in
BAER Drawing Submission Guidelines DSG-1.0. [AER]

4. The submission of Engineering (MEP) Drawings for review and approval, as described in BAER
Drawing Submission Guidelines DSG-1.0 [AER]

Approval conditional upon:

1. TPC of $71,795,281 is approved, Reimbursable TPC however shall be limited to $65,195,281
representing approved Article 28 space only. Non Article 28 Shell Space costs totaling $6,600,000
are not reimbursable under this CON. [CCC]

2. This project must be completed by November 1, 2023, including all pre-opening processes, if
applicable. Failure to complete the project by this date may constitute an abandonment of the project
by the applicant and the expiration of the approval. It is the responsibility of the applicant to request
prior approval for any extensions to the project approval expiration date. [PMU]

3. Construction must start on or before December 1, 2022, and construction must be completed by
August 1, 2023, presuming the Department has issued a letter deeming all contingencies have been
satisfied prior to commencement. It is the responsibility of the applicant to request prior approval for
any changes to the start and completion dates. In accordance with 10 NYCRR Section 710.10(a), if
construction is not started on or before the approved start date this shall constitute abandonment of
the approval. [PMU]

4. The submission of Final Construction Documents, as described in BAER Drawing Submission
Guidelines DSG-05, is required prior to the applicant’s start of construction. [AER]

Council Action Date
June 2, 2022

|
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| Need and Program Analysis

Program Description

Canton Potsdam Hospital (CPH), a 94-bed not-for-profit hospital seeks approval to construct a new four-
story tower building adjacent to the hospital’s existing main building. The addition of the four-story tower
will allow for renovation and expansion of the Emergency Department (ED) and shell space, allow for 60
single bedded rooms in the new tower, and the certification of an additional 15 medical/surgical beds
bringing the total to 78. The new total certified bed capacity including all bed types will be 109 beds.

The first floor of the new tower will provide the space to expand modernize and expand the ED. The
second and third floors will have 30 medical/surgical beds on each floor for a total of 60 medical/surgical
beds in the new building. The entire fourth floor, as well as, 3,167 square feet of space on the first floor,
will be unfinished shell space for future expansion. Renovations will also be performed to the existing ED
in the main building as part of this project.

CPHi s currently certified for 63 medical/surgical beds but has been unable to fully utilize them due to
space constraints in the main building, currently operating only 52. The majority of the medical/surgical
rooms in the existing hospital building were constructed as double-occupancy rooms. All of the
medical/surgical beds in the new building will be single occupancy rooms, with each being larger than the
current double occupancy rooms in the existing main building. The greater availability of single occupancy
rooms in the new tower will enable CPH to provide a more patient-centered experience. The renovation
and expansion of the ED will allow for improved access to care for the residents by increasing capacity
and decreasing wait times. The current size and configuration are insufficient for the current volumes of
patients, lack privacy for patients, and prohibits more efficient use of space to improve workflow.

Staffing is expected to increase as a result of this construction/expansion project by 228.5 FTEs to a total
of 1309.9 FTEs in Year One and increase by 7.6 FTEs to a total of 1317.5 FTES in Year Three of the
completed project.

Analysis
The Departmentusesaplanning standard of 1500 visits per emergency department bay along with other

indicators, including but not limited to, patient flow, severity of treatment, accessibility, growth, and
treatment times.

Medical/Surgical Beds Increase

CPHis one of five hospitalsin St. Lawrence County and is the only hospital in the county that is designated
as a Levelllll Trauma Center. The county is predominantly rural; therefore, the applicant’s service area is
large and this area of the state can experience harsh weather and difficult travel.

Hospitals in St Lawrence County Facilittes Source: HFIS
. Distance from .
Facility Applicant City No. of Beds
Canton-Potsdam Hospital Applicant Potsdam 94
Massena Hospital 21.2 miles Massena 25
Claxton-Hepbum Medical Center 30.5 miles Ogdensburg 127
Gouvemeur Hospital * 36 miles Gouverneur 25
Clifton-Fine Hospital * 41.9 miles Star Lake 20

*Critical Access Hospital

As the flagship hospital of St. Lawrence Health System, there is a growing reliance on the services
provided by CPH in St. Lawrence County. Recently, Alice Hyde Medical Center in Malone (39 miles and
50 minutes travel time) closed its maternity unit in early 2022, and CPH has the closest maternity unit to
this hospital.
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RRH was recently approved as the sole corporate member and active parent of SLHS. As the relationship
with RRH continues to develop, CPH hopes to provide for increasingly higher-acuity patients, due to
being able to accept more critical patients. Since 2008, CPH has successfully undertaken a medical staff
recruitment program to bring additional services to the hospital and it plans to utilize RRH recruiting best
practices and infrastructure in strengthening services at CPH. One example of clinical initiatives emerging
from this affiliation is CPH’s intent to become a Primary Stroke Center, which will complement their
current Level lll Trauma Center and increase the hospital’s utilization of beds.

The space constraints in the current main building allow the hospital to operate 52 medical/surgical beds
out of the certified 63 beds. Also, the smaller size of the rooms has frequently resulted in the hospital
taking additional beds offline when the need for more single-occupancy rooms occurs, such as when
there is a need to isolate patients (different genders, pediatric, MRSA, COVID). The hospital may also
block beds that are being used for the observation of patients, as the hospital has a 10-bed observation
unit, which is almost always full. The table below shows occupancy based upon the 63 certified
medical/surgical beds and the projected occupancy for 52 medical/surgical beds that are in use.

Canton-Potsdam Bed Utilization
Type of Bed Beds | 2018 2019 2020
Medical/Surgical 63 60.9% | 56.5%| 50.7%
Medical/Surgical 52 80.8% | 75.0%| 67.3%

The applicant projects 17,520 medical/surgical bed days in the first year of operation after completion of
the project, increasing to 18,480 medical/surgical bed days by the third year of operation. That translates
into an 80% occupancy rate in the first year of the 60 beds in the new tower and 85 % occupancy in the
third year. CPH is also requesting to maintain 18 medical/surgical beds in the main building to provide
additional flex capacity or for observation patients when the 10-bed observation unit is full. This will leave
the 60-bed medical/surgical beds in the tower to be used by admitted patients. The table below shows the
proposed utilization of the medical/surgical beds once this project is completed.

Proposed Bed Utilization
Type of Bed Beds [1styear | 3rd year
Medical/Surgical 60 80.0% 85.0%
Medical/Surgical 78 61.5% 65.4%

The table below shows the proposed change in the number of overall beds at the hospital.

Canton-Potsdam Beds
Bed Type Current | Add |Proposed
Med/Surg 63 15 78
Intensive care 6 6
Maternity 8 8
Chem Dep-Rehab 17 17
Total Beds 94 15 109

Emergency Department
CPH currently has 17 ED bays. The current size and configuration of the hospital’s ED are insufficient for
the current volume of patients, lack privacy for patients, and prohibits more efficient use of space to
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improve workflow. This project will provide a more modernized and efficient space plan for the hospital,
increasing the number of bays to 28 and the square footage to 12,630. The table below shows the
progression of ED visits, historical and projected, against the parameters of the existing ED and the
proposed new ED in this application.

ED Visits and Size, Historicaland Projected
2018 2019 2020 2021 1 year 3 year
Visits 27,118 28,422 22,170 26,132 30,500 32,000
Area inft? 5,786 5,786 5,786 5,786 12,630 12,630
Visits per ft 4.7 4.9 3.8 4.5 2.4 2.5
# Of ED Bays 17 17 17 17 28 28
Visits per ED Bay 1,595 1,672 1,304 1,537 1,089 1,143
Source: Applicant Supplied
Current and Proposed ED Layout
ED Bay Type Existing Change Proposed

General 12 7 19
Trauma 2 2 4
Isolation N/A 1 1

Fast Track 3 1 4

Total 17 11 28

The proposed expansion of the ED will enable the hospital to improve access to care for residents by
increasing capacity and reducing wait times. Because CPH is the only level lll Trauma Center in St.
Lawrence County, increasing ED volume at the hospital is also one of the factors driving the need for
additional medical/surgical beds. ED volume at the hospital has been steading increasing, as shown in
the table above, and approximately 10% of ED visits result in hospital admission. As visits to the ED rise,
so do the number of patients being admitted to the hospital through the ED, and this has also resulted in
a substantial number of patients who are keptin observation status. According to the applicant, on
average from 2018 to 2021, nearly 2,000 patients per year are placed in observation status.

According to Data USA, in 2019 94% of the population in St. Lawrence County has health coverage
as follows.

Employer Plans 45.1%
Medicaid 20.4%
Medicare 12.3%
Non-Group Plans | 14.8%
Military or VA 1.46%

Prevention Agenda
CPH states that the proposed project will advance local Prevention Agenda priorities by improving access
to services provided at the hospital and improving the efficiency of care delivered. CPH is implementing
interventions to support two goals of the 2019-2024 New York State Prevention Agenda:
1. Chronic disease self-care management, focusing on healthy eating and physical activity in the
workplace.
2. Under Preventing Substance Use Disorders, increasing access to medication-assisted treatment
and promoting prescriber education on opioid prescriptions.
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CPH states that they have engaged local health departments, academia, other hospitals, health centers,
and community-based organizations in their Prevention Agenda efforts. CPH cites input-output measures
to track and measure progress toward achieving local Prevention Agenda goals, including:
¢ Number and type of programs that will expand access to evidence-based self-management
interventions; number of patients who participate; and percentage of patients who complete the
interventions.
e Number of places thatimplement new, or improve existing, community planning and
transportation interventions that support safe and accessible physical activity.

In 2019 the applicant spent $275,910 on community health improvement services, representing
0.13% of total operating expenses.

Compliance with Applicable Codes, Rules, and Regulations

The medical staff will continue to ensure that the procedures performed at the facility conform to generally
accepted standards of practice and that privileges granted are within the physician’s scope of practice
and expertise. The facility's admissions policy includes anti-discrimination provisions regarding age, race,
creed, color, national origin, marital status, sex, sexual orientation, religion, disability, or source of
payment. All procedures are performed in accordance with all applicable federal and state codes, rules,
and regulations.

Conclusion

Based on the results of this review, a favorable recommendation can be made regarding the facility’s
current compliance pursuant to 2802-(3)(e) of the New York State Public Health Law. Approval of this
project will allow the hospital to expand the hospital’'s ED and modernize the rooms containing the
medical/surgical beds to meet the current and future needs required by the hospital's growth and
expansion of services for residents of St Lawrence and the surrounding communities

| Financial Analysis

Total Project Cost and Financing
The total project cost, which is for new construction and the acquisition of moveable equipment, is
estimated at $71,795,281, and allocated as follows:

Article 28 Shell Sgace Total

New Construction $39,514,063 $5,020,210 $40,712,618
Renovation and Demolition $1,198,555 $1,198,555
Site Development 2,306,153 $2,306,153
Asbestos Abatement or

Removal 25,000 $25,000
Design Contingency 2,026,327 298,345 $2,324,672
Construction Contingency 2,026,327 298,345 $2,324,672
Temporary Utilities 350,000 $350,000
Architect/Engineering Fees 2,892,317 343,165 $3,235,482
Construction Manager Fees 2,493,920 289,935 $2,783,855
Cther Fees (Consultant) 930,531 $930,531
Moveable Equipment 6,474,885 $6,474,885
Financing Costs 1,200,000 $1,200,000
Interim Interest Expense 3,712,500 $3,712,500
CON Fee 2,000 $2,000
Additional Processing Fee 392,703 $392,703
Total Project Cost $65,195,281  $6,600,000 $71,795,281
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Project costs are based on August 1, 2022, construction start date and a twenty-one-month
construction period. The applicant’s financing plan follows:

$11,795,281
$60,000,000

Equity (Canton operations)
Bond Financing (3.50% fora 30-year temn)

The application contains $65,195,281 of project costs that will be allowable for reimbursement purposes.
The remainder of the costs is related to 3,167 square feet of shell space.

Operating Budget

The applicant has submitted an operating budget for CPH for the current year (2020), year one (2025),
and year three (2027) after project completion, which is summarized below. The submitted budget
appears reasonable.

Inpatient Revenues Current Year Year One Year Three
Commercial FFS $8,029 $1,702,177 $12,268 $3,238,730 $12,193 $3,353,075
Medicare FFS $10,989 $13,076,793 $11,486 $17,033,195 $11,421 $17,634,563
Medicare MC $10,414 $5,852,704 $10,891 $7,623,448 $10,827 $7,892,599
Medicaid FFS $2,943 $476,755 $2,227 $447,647 $2,207 $463,452
Medicaid MC $8,568 $7,933,593  $6,450 $7,449,211  $6,416 $7,712,210
Private Pay $16,977 $746,975 $14,654 $805,958 $14,639 $834,412
Charity Care ($118,373) ($15,860) ($16,419)
Other $9,698 $7.574,228 $10,883 $10.589.486 $10,823 $10,963,354
Total IP Revenues $37,244,852 $47,171,815 $48,837,246
Outpatient Revenues

Commercial FFS $445 $13,304,390 $427  $16,153,988 $430 $16,281,125
Medicare FFS $330 $27,015,795 $313  $32,408,817 $314 $32,663,884
Medicare MC $299 $12,220,847 $284 $14,660,431 $285 $14,775,813
Medicaid FFS $47 $260,046 $53 $374,714 $54 $377,663
Medicaid MC $172 $13,202,200 $196  $19,023,734 $197 $19,173,457
Private Pay $857 $4,726,397 $704 $4,907,026 $707 $4,945,646
Charity Care ($382,047) ($514,218) ($518,265)
Other $406 $69.690,549 $468 $101.470.721 $470 $102.269.327
Total Opt Rev $140,038,177 $188,485,213 $189,968,650
Total Op Rev $177,283,029 $235,657,028 $238,805,89%6
Other Op Rev $41,551,610 $28,009,755 $28,009,755
Non-Operating $383,286 $668,281 $668,282
Total Revenues $219,217,925 $264,335,064 $267,483,933
Inpatient Expenses

Operating $10,721 $41,682,234 $10,688 $51,792,482 $10,306 $52,005,073
Capital $573 $2,226.030 $604 $2.927.628 $626 $3,156.678
Total IP Expenses $11,294  $43,908,264 $11,292 $54,720,110 $10,932 $55,161,751
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Outpatient Expenses
Operating

Capital

Total OP

Expenses

Total Expenses
Excess Revenues

Utilization
Inpatient
Outpatient

$382 $157,706,464
$20 8,422,277

$402 $166,128,741

$210,037,005
$9,180,920

4,465
500,023

The following is noted for the operating budget:
e Revenue, Expense, and Utilization assumptions are based upon the historical experience of

CPH.

$359 $187,320,325
$20 10,588,489

$380 $197,908,814

$252,628,924
$11,706,140

4,846
521,459

$360 $188,089,212
$22 11,416,905

$381 $199,506,117

$254,667,868
$12,816,065

5,046
522,959

o Capital expense is allocated between inpatient and outpatient services based on historical
allocation methodologies.
e In 2020, CPH received approximately $11.5M of non-recurring Government Stimulus Grants
(CARES Act Funding) that is included in other operating revenue for the current year. Other

Income in 2020 of $41,551,410 included 340B Income, CARES Funding, Salaries/Expenses due

to CPH that were paid for affiliates, and DSRIP payments for Medicaid Redesign purposes
($2,101,799in 2020 and $1,959,856 in 2019). Over 70% of other was from the 340B program

($18.6M) and CARES Act funding ($11.5M).
e CPHwas advanced $14.5Min Medicare Advances, and as of December 31, 2021, has an

outstanding balance of $8.7M.

e OtherIncome in year one and year three does not include CARES Act funding and DSRIP from
the current year, which are not expected to recur, but does include 340B income and
Salary/Expenses paid for affiliates.

Utilization, detailed by payor source for inpatient and outpatient services during the current year, year
one, and year three are as follows:

Inpatient

Payor Current Year YearOne Year Three
Commercial FFS 5.45% 5.45% 5.45%
Medicare FFS 30.61% 30.60% 30.60%
Medicare MC 14.45% 14.44% 14.45%
Medicaid FFS 4.17% 4.15% 4.16%
Medicaid MC 23.82% 23.83% 23.82%
Private Pay 1.13% 1.13% 1.13%
Charity Care 0.31% 0.31% 0.32%
Other 20.06% 20.08% 20.08%
Total 100.00% 100.00% 100.00%
Outpatient

Payor Current Year YearOne Year Three
Commercial FFS 7.25% 7.25% 7.25%
Medicare FFS 19.86% 19.86% 19.86%
Medicare MC 9.91% 9.91% 9.91%
Medicaid FFS 1.35% 1.35% 1.35%
Medicaid MC 18.62% 18.62% 18.62%
Private Pay 1.34% 1.34% 1.34%
Charity Care 0.07% 0.07% 0.07%
Other 41.61% 41.61% 41.61%
Total 100.00% 100.00% 100.00%
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Capability and Feasibility

The applicant will satisfy total project costs of $71,295,281 through equity of $11,795,281 from CPH and
bond financing through RRH of $60,000,000 at an interest rate of 3.50% for a 30-year term. The 2020
certified financial statements of CPH, in BFA Attachment A, indicate the availability of sufficient funds for
the equity contribution. CPH has “Due To/From Other Parties” listed on their 2020 Certified Financial
Statements which shows a liability of $29.3M. This liability consists of the Medicare Advance Program
liability ($8.7 million in December 2021), General Reserves of $9.9 million, and other third-party liabilities
of $10 million. The applicant states there is no risk that these liabilities will be called in part or whole and
they are part of the normal course of business for CPH/SLHS.

The submitted operating budget for the proposed project indicates a net gain of $11,706,140 and
$12,816,065 in the first and third years, respectively. Revenue projections were derived from current
reimbursement methodologies. The submitted budget appears reasonable.

CPH had an average positive working capital position and an average positive net asset position in 2019,
2020, and YTD November 2021, as well as, an operating gain in these three time periods (refer to BFA
Attachments A, B, and C). These operating results include CARES Act funds of approximately $11.5Min
2020 and $4.36M in 2021. The hospital also benefits from the 340B program that generated
approximately $18.6M in operating revenue in 2020 and $15.3Min 2021.

The 2020 certified financial statements for CPH’s active parent, RRH are in Attachment D. The entity had
a positive net asset position and a positive working capital position in 2020 and achieved an excess of
revenues over expenses of $14,585,000 in 2020.

Conclusion
The applicant has demonstrated the capability to proceed in a financially feasible manner.
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| Attachments

BFA Attachment A E?Sagic;;elxl Summary- 2020 Certified Financial Statements of Canton Potsdam

BFA Attachment B | 2019 Certified Financial Statements of Canton Potsdam Hospital.

BFA Attachment C | November 30, 2021, Internal Financial Statements of Canton Potsdam Hospital
Financial Summary- Rochester Regional Health 2020 Certified Financial

BFA AttachmentD Statements.
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NEwYork | Department Public Health and Health
Planning Council

STATE OF

OPPORTUNITY. Of Health

Project # 212258-B
Rego Park Counseling, LLC d/b/a Rego Park Diagnostic and
Treatment Center

Program:
Purpose:

Diagnostic and Treatment Center
Establishment and Construction

County: Queens
Acknowledged: January 7, 2022

Executive Summary

Description

Rego Park Counseling, LLC d/b/a Rego Park
Diagnostic and Treatment Center (D&TC), an
existing New York limited liability company, and
the current operator of an Article 32 outpatient
Office of Addiction Services and Supports
(OASAS) program, requests approval to
establish and construct an Article 28 diagnostic
and treatment center at 63-36 99th Street, Rego
Park (same address as current OASAS
program). The proposed D&TC will provide
Primary Care and Other Medical Specialties
including gynecology, podiatry, gastro-
enterology, pulmonology, pain management,
orthopedics, oncology, cardiology, urology, and
endocrinology.

The applicant has also applied to the Office of
Mental Health (OMH) for the establishment of an
Article 31 outpatient mental health clinic in the
same building.

With the three co-located clinics, Rego Park
Counseling, LLC seeks to reduce preventable
admissions for patients with co-occurring
conditions of substance abuse, mental health
issues, and medical conditions. Each licensed
program will be separate and distinct from the
others with clear signage to direct people to the
proper program.

The proposed members of Rego Park
Counseling, LLC and their ownership
percentages are as follows:

Name Interest
Emanuil Kalendarev 90.0%
Raul Ulloa, M.D. 10.0%
Total 100.0%

Raul Alberto Ulloa, M.D., who is board-certified
in Family Medicine, will serve as the Medical
Director. EImhurst Hospital, located two miles
and six-minute travel time, has communicated
support for the project and has been in
discussion with the applicant regarding a
transfer agreement.

OPCHSM Recommendation
Contingent Approval

Need Summary

The new D&TC is part of a plan to provide
integrated health care services including primary
care and other medical specialties through this
clinic.

Program Summary

The individual background review indicates the
proposed members have met the standard for
approval as set forth in Public Health Law
§2801-a(3).
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Financial Summary

The total project cost of $418,480 willbe met
with $45,698 in members’ equity and a 5-year
permanent financing loan for $372,782 at 5%
interest. Hudson Capital has provided a letter of
interest. The proposed budgetis as follows:

Budget Year One Year Three
Revenues $612,652 $1,212,707
Expenses $756,838 $1,112,420

Net Income (Loss) ($144,186) $100,287
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Recommendations

Health Systems Agency
There will be no HSA recommendation for this project.

Office of Primary Care and Health Systems Management

Approval contingentupon:

1. Submission of a check for the amount enumerated in the approval letter, payable to the New York
State Department of Health (Department). Public Health Law Section 2802.7 states that all
construction applications requiring review by the Public Health and Health Planning Council shall pay
an additional fee of fiftyfive hundredths of one percent of the total capital value of the project,
exclusive of CON fees. [PMU]

2. Submission of an executed transfer and affiliation agreement, acceptable to the Department, with a
local acute care hospital. [HSP]

Approval conditional upon:

1. This project must be completed by May 31, 2023, including all pre-opening processes, if applicable.
Failure to complete the project by this date may constitute an abandonment of the project by the
applicant and the expiration of the approval. It is the responsibility of the applicant to request prior
approval for any extensions to the project approval expiration date. [PMU]

2. Construction must start on or before December 31, 2022, and construction must be completed by
February 28, 2023, presuming the Department has issued a letter deeming all contingencies have
been satisfied prior to commencement. It is the responsibility of the applicant to request prior
approval for any changes to the start and completion dates. In accordance with 10 NYCRR Section
710.10(a), if construction is not started on or before the ap proved start date this shall constitute
abandonment of the approval. [PMU]

3. The submission of Final Construction Documents, as described in BAER Drawing Submission
Guidelines DSG-05, is required prior to the applicant’s start of construction. [AER]

4. The staff of the facility mustbe separate and distinct from the staff of other entities; the signage must
clearly denote the facility is separate and distinct from other entities; the clinical space mustbe used
exclusively for the ap proved purpose; and the entrance must not disrupt any other entity’s clinical
program space. [HSP]

5. The applicant must ensure registration for and training of facility staff on the Department’s Health
Commerce System (HCS). The HCS is the secure web-based means by which facilities must
communicate with the Department and receive vital information. Upon receipt of the Operating
Certificate, the Administrator/director that has day-to-day oversight of the facility’s operations shall
submit the HCS Access Form at the following link to begin the process to enroll for HCS access for
the first time or update enrolliment information as necessary:
https://www.health.ny.gov/facilities/hospital/docs/hcs_access_form_new_clinics.pdf.

Questions may be directed to the Division of Hospitals and Diagnostic & Treatment Centers at 518-
402-1004 or email: hospinfo@health.ny.gov [HSP]

Council Action Date
June 2, 2022
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| Need and Program Analysis

Program Description

Proposed Operator Rego Park Counseling, LLC
To Be Known As Rego Park Diagnostic and Treatment Center
Site Address 63-36 991N Street
Rego Park, NY 11374 (Queens County)
Services Medical Services-Primary Care
Medical Services-Other Medical Services
Gynecology
Gastroenterology

Pulmonology
Pain Management
Orthopedics
Oncology
Cardiology
Endocrinology
Urology
Podiatry
Hours of Operation Sunday through Thursday 9:00amto 8:00 pm
Friday 9:00 am to 2:00 pm
Staffing (1St Year/37d Year) | 8.05FTEs/12.17 FTEs
Medical Director(s) Raul Ulloa, M.D.
Emergency, In-Patient and Expected tobe provided by
Backup Support Services Elmlhurst Hogpltal

. 2 miles / 6 minutes away
Agreement and Distance

Analysis

The primary service area is the neighborhood of Rego Park/Forest Hills in Queens County. The
population of Queens County was 2,405,464 in 2020 and is expected to grow to 2,508,764 by 2025.
According to Data USA, in 2019, 90.7% of the population in Queens County has health coverage as

follows.

Employer Plans 43.4%
Medicaid 25.7%
Medicare 10.5%
Non-GroupPlans | 10.8%
Military or VA 0.277%

Prevention Quality Indicators (PQls) are rates of admission to the hospital for conditions for which good
outpatient care can potentially prevent the need for hospitalization, or for which early intervention can
prevent complications or more severe disease. The table below provides information on the PQI rates for
the overall PQI condition. It shows that the PQI rate for Queens County is lower than the New York State
rate.

2017 PQl Rates | Queens County | New York State
AllPQls 1,239 1,431 |

The applicant projects 4,367 visits in Year One and 8,645 in Year Three with Medicaid utilization at 65%
and charity care at 2%. The applicantis committed to serving all persons in need without regard to the
ability to pay or a source of payment.

Project #212258-B Exhibit Page 4



Characterand Competence
The members of Rego Park Counseling, LLC are:

Name Interest
Emanuil Kalendarev 90.00%
Raul Ulloa, M.D. 10.000%
Total 100.0%

Dr. Raul Ulloa is the Owner of Rego Park Counseling, LLC. He is also the Medical Director of
Westchester County Correctional Facility and Basics Residential of Acacia Network. Previously, he was
the Medical Director of Health Innovative Systems, Staff Physician at Arms Acres, per diem Physician at
Split Rock Nursing Home, Associate Director of the Infirmary of Corrections Healthcare, Staff Physician of
Boston Medical Group, Staff Physician at Bainbridge Nursing Home, and Staff Physician at Care Level
Management. He received his medical degree from the Autonomous University of Guadalajara in Mexico
and completed his Internal Medicine residency at Westchester Medical Center and his Family Practice
residency at St. Joseph’s Medical Center. Dr. Ulloa is the proposed Medical Director for the facility.

Emanuil Kalendarev is the Managing Member of Rego Park Counseling, LLC where he manages the
day-to-day operations and all aspects of the company, including hiring and firing nonclinical staff,
purchasing, budgets, marketing, recruitment, community outreach, networks, obtaining managed care
and other reimbursable contracts, and compliance. He is the Managing Member and Owner of Rego Park
Seniors Club LLC where he is responsible for managing day-to-day operations including payroll,
compliance, and contract negotiations with insurance and other vendors. He also oversees the
compliance such as adhering to best practices and the organization’s policy standards. In addition to
these positions, he is also the Owner of EZ Parking, the Vice President of Ohel Joseph Burho Toxsur,
Inc, and a Personal Assistant at Elite Choice LLC. Previously, he was the Owner of New Generation
Consulting, Inc. and an Owner of Manny’s Cutz, Inc. Emanuil Kalendarev discloses ownership interest in
the following healthcare facilities:

Rego Park Counseling, LLC 07/2018-present

Staff from the Department's Division of Hospitals and Diagnostic & Treatment Centers (DHDTC) reviewed
the disclosure information submitted regarding licenses held, formal education, training in pertinent health
and/or related areas, employment history, a record of legal actions, and disclosure of the applicant’s
ownership interestin other health care facilities. Licensed individuals were checked against the State’s
Office of Medicaid Management, Office of Professional Medical Conduct, and Education Department
databases, as well a,s the U.S. Department of Health and Human Services Office of the Inspector
General Medicare exclusion database.

Additionally, the staff from the DHDTC reviewed the ten-year surveillance history of all associated
facilities. Sources of information included the files, records, and reports found in the Department of
Health. Included in the review were the results of any incident and/or complaint investigations,
independent professional reviews, and/or comprehensive/focused inspections. The review found that any
citations were properly corrected with ap propriate remedial action.

Conclusion

The individual background review indicates the proposed members have met the standard for approval as
set forth in Public Health Law §2801-a(3). The new D&TC is part of a plan to provide integrated health
care services including primary care and other medical specialties through this clinic.

|
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| Financial Analysis |

TotalProjectCostandFinancing

The total project costfor renovations and movable equipment is estimated at $418,480 and is distributed
as follows:

Renovation & Demolition $178,500
Design Contingency 17,850
Construction Contingency 17,850
Architect/Engineering Fees 14,000
Other Fees 50,000
Movable Equipment 119,310
Financing Costs 11,128
Interim Interest Expense 5,564
ApplicationFee 2,000
Additional Processing Fee 2,278
Total Project Cost $418,480

The financing for this project willbe as follows:

Cash $45,698
Loan (5 years, 5% interest) 372,782
Total $418,480

Operating Budget
The applicant has submitted an operating budget, in 2022 dollars, for years one and three, summarized
below:

Year One YearThree
Per Visit Total Per Visit Total

Revenues

Commercial FFS $165.00 $72,105 $165.00 $142,725
Medicare FFS $150.00 98,250 $150.00 194,550
Medicare MC $120.00 26,160 $120.00 51,840
Medicaid FFS $169.02 36,846 $169.02 73,017
Medicaid MC $135.33 354,401 $135.22 701,365
Private Pay $190.00 24,890 $190.00 49,210
Total Revenue $612,652 $1,212,707
Openses $132.10  $576,869 $109.04  $942,656
Capital 41.21 179,969 19.64 169,764
Total $173.31 $756,838 $128.68 $1,112,420
Net Income / (Loss) ($144.186) $100,287
Total Visits 4,367 8,645
Cost per Visit $173.31 $128.68

|
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Utilization by payor source for Year One and Year Three is as follows:

Payor YearOne Year Three
Commercial FFS 10.01% 10.01%
Medicare FFS 15.00% 15.0%
Medicare M/C 4.99% 5.00%
Medicaid FFS 4.99% 5.00%
Medicaid M/C 60.02% 60.00%
Private Pay 3.00% 3.00%
Charity 1.99% 2.00%
Total 100.00% 100.00%

The following is noted for the submitted budget:
e The Medicaid Fee for Service rate is conservatively estimated based on the Medicaid AP G of
$169.02 as obtained from the Department of Health’s Bureau of D&TC Reimbursement.
e Medicaid Managed Care is assumed to be 80% of the Medicaid APG Fee for Service rate.

e Commercial Insurance and Medicare Fee for Service are based on the Medicare Part B fee

schedule.
Medicare Managed Care is based on 80% of the Medicare Part B fee schedule.
Expenses are based predominantly on the labor costs for the staffing model that includes

Registered Nurse (1.00 FTE by year three), Aides, Orderlies and Attendants (at 3.00 FTEs by
year three), Physicians (2.22 FTEs by year three) Infection Control (1.50 FTEs by year three),
Clerical and Administrative (2.50 FTEs by year three), as well as, medical supplies, other direct
expenses and rent expense as documented per the lease assignment agreement.

Lease Agreement
The applicanthas submitted an executed master lease agreement, the terms of which are summarized
below:

Date: July 1, 2018

Premises:| Approx.2,275 sq.ft. located at 63-36 99" Street, Queens, New York, 11374
Landlord: | 63-36 HoldingsLLC

Tenant: Rego Park CounselingLLC

Term: 10 years with an optionto renew through October 31, 2032.

Rent: Base rent fortotal leased space is $153,066.87 per year ($12,755.57 per month)for the 1%
year, increasing at 3.5% per year through the remainder of the lease term.
Security deposit $10,376.67.

Provisions] Tenant is responsible forreal estate taxes, insurance, utilities, and maintenance

The applicant submitted an affidavit stating the lease agreement between the property owner and the
lessee is an arm’s length arrangement.

Capability and Feasibility

The project cost of $418,480 will be met with $45,698 in members’ equity and a 5-year permanent
financing loan for $372,782 at 5% interest. Hudson Capital has provided a letter of interest. Working
capital requirements are estimated at $185,403 based on two months of third-year expenses. The
working capital will be funded via members’ equity of $92,701 and a bank loan for $92,702 for a three-
year term at 5% interest. Hudson Capital has provided a letter of interest. BFA Attachment A is the
member’s personal net worth statement, which indicates sufficient resources overall to fund the equity

requirements.

BFA Attachment B is the Pro-Forma balance sheet for Rego Park D&TC, which shows the operation will
start with $282,585 in members’ equity.

|
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The submitted budget projects a net loss of $144,186 and a net income of $100,287 during years one and
three of operations, respectively. Proposed members of Rego Park D&TC provided an affidavit indicating
a portion of the first-year loss will be covered by operations of the existing Article 32 OASAS clinic
operated by Rego Park Counselling, LLC. Attachment C is the internal financial statements for Rego Park
Counselling LLC, which shows for the year ending December 31, 2021, the entity reported positive
working capital of $17,082 and a net income of $70,624. Attachment D is Rego Park Counseling LLC’s
internal financial statements for the period ending March 31, 2022; the facility reported positive working
capital of $67,596 and a net income of $101,364. Attachments B and C show available cash to cover a
portion of the first-year loss. Raul Ulloa, M.D. provided a disproportionate share affidavit indicating a
willingness to cover the remaining portion of the first-year loss. The budget appears reasonable.

Conclusion
The applicant has demonstrated the capability to proceed in a financially feasible manner.

|
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| Attachments

BHFP Attachment Map

Net Worth Statement of Proposed Members of Rego Park Diagnostic and
BFA AttachmentA Treatment Center
BFA Attachment B Pro-Forma Balance Sheet
BFA AttachmentC Rego Park Counseling LLC Internal Financial Statements-December 31, 2021
BFA AttachmentD Rego Park Counseling LLC Internal Financial Statements-March 31, 2022
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RESOLUTION

RESOLVED, that the Public Health and Health Planning Council, pursuant to the
provisions of Section 2801-a of the Public Health Law, on this 2nd day of June 2022, having
considered any advice offered by the Regional Health Systems Agency, the staff of the
New York State Department of Health, and the Establishment and Project Review Committee of
this Council and after due deliberation, hereby proposes to approve the following application to
establish and construct a Diagnostic and Treatment Center at 63-36 99th Street, Rego Park,
co-located with mental health and substance use disorder services, and with the contingencies, if
any, as set forth below and providing that each applicant fulfills the contingencies and
conditions, if any, specified with reference to the application, and be it further

RESOLVED, that upon fulfillment by the applicant of the conditions and
contingencies specified for the application in a manner satisfactory to the Public Health and
Health Planning Council and the New York State Department of Health, the Secretary of the
Council is hereby authorized to issue the approval of the Council of the application, and be it
further

RESOLVED, that any approval of this application is not to be construed as in any
manner releasing or relieving any transferor (of any interest in the facility that is the subject of
the application) of responsibility and liability for any Medicaid (Medicaid Assistance Program --
Title XIX of the Social Security Act) or other State fund overpayments made to the facility
covering the period during which any such transferor was an operator of the facility, regardless
of whether the applicant or any other entity or individual is also responsible and liable for such
overpayments, and the State of New York shall continue to hold any such transferor responsible
and liable for any such overpayments, and be it further

RESOLVED, that upon the failure, neglect or refusal of the applicant to submit
documentation or information in order to satisfy a contingency specified with reference to the
application, within the stated time frame, the application will be deemed abandoned or
withdrawn by the applicant without the need for further action by the Council, and be it further

RESOLVED, that upon submission of documentation or information to satisfy a
contingency specified with reference to the application, within the stated time frame, which
documentation or information is not deemed sufficient by Department of Health staff, to satisfy
the contingency, the application shall be returned to the Council for whatever action the Council
deems appropriate.

NUMBER: FACILITY/APPLICANT:

212258 B Rego Park Counseling, LLC d/b/a
Rego Park Diagnostic and Treatment Center



APPROVAL CONTINGENT UPON:

1.

Submission of a check for the amount enumerated in the approval letter, payable to the New
York State Department of Health (Department). Public Health Law Section 2802.7 states
that all construction applications requiring review by the Public Health and Health Planning
Council shall pay an additional fee of fifty-five hundredths of one percent of the total capital
value of the project, exclusive of CON fees. [PMU]

Submission of an executed transfer and affiliation agreement, acceptable to the Department,
with a local acute care hospital. [HSP]

APPROVAL CONDITIONAL UPON:

1.

This project must be completed by May 31, 2023, including all pre-opening processes, if
applicable. Failure to complete the project by this date may constitute an abandonment of the
project by the applicant and the expiration of the approval. It is the responsibility of the
applicant to request prior approval for any extensions to the project approval expiration date.
[PMU]
Construction must start on or before December 31, 2022, and construction must be
completed by February 28, 2023, presuming the Department has issued a letter deeming all
contingencies have been satisfied prior to commencement. It is the responsibility of the
applicant to request prior approval for any changes to the start and completion dates. In
accordance with 10 NYCRR Section 710.10(a), if construction is not started on or before the
approved start date this shall constitute abandonment of the approval. [PMU]
The submission of Final Construction Documents, as described in BAER Drawing
Submission Guidelines DSG-05, is required prior to the applicant’s start of construction.
[AER]
The staff of the facility must be separate and distinct from the staff of other entities; the
signage must clearly denote the facility is separate and distinct from other entities; the
clinical space must be used exclusively for the approved purpose; and the entrance must not
disrupt any other entity’s clinical program space. [HSP]
The applicant must ensure registration for and training of facility staff on the Department’s
Health Commerce System (HCS). The HCS is the secure web-based means by which
facilities must communicate with the Department and receive vital information. Upon receipt
of the Operating Certificate, the Administrator/director that has day-to-day oversight of the
facility’s operations shall submit the HCS Access Form at the following link to begin the
process to enroll for HCS access for the first time or update enrollment information as
necessary:
https://www.health.ny.gov/facilities/hospital/docs/hcs _access form new clinics.pdf.
Questions may be directed to the Division of Hospitals and Diagnostic & Treatment Centers
at 518-402-1004 or email: hospinfo@health.ny.gov [HSP]

Documentation submitted to satisfy the above-referenced contingencies shall be submitted within

sixty (60) days. Enter a complete response to each individual contingency via the New York
State Electronic Certificate of Need (NYSE-CON) system by the due date(s) reflected in the
Contingencies Tab in NYSE-CON.


mailto:hospinfo@health.ny.gov

NEwYork | Department Public Health and Health
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OPPORTUNITY.

of Health

Project # 202106-E
Montgomery Operating Co., LLC d/b/a
Montgomery Nursing and Rehabilitation Center

Program:

Purpose: Establishment

Residential Health Care Facility

County: Orange
Acknowledged: October 7, 2020

Executive Summary

Description

Montgomery Operating Co., LLC, the operator of
a 100-bed, proprietary, Article 28 residential
health care facility (RHCF) at 2817 Albany Post
Road, Montgomery (Orange County), requests
approval to transfer 91% ownership from four
withdrawing members and 8% from one
remaining member to six new members.

On September 12, 2019, the current members of
Montgomery Operating Co., LLC entered into a
Membership Interest Purchase Agreement
(MIPA) with the six new members for the sale
and acquisition of 99% interestin the RHCF
operations for $100 plus excess assets over
liabilities of $663,370.

The current and proposed ownership of
Montgomery Operating Co, LLC is as follows:

Members Current Proposed
Alexander Cornfeld 45.50000% 0.00%
Isabelle Fisher- 15.16667% 0.00%
Krishana

Meredith Fisher 15.16667% 0.00%
Zachary Fisher 15.16666% 0.00%
Larry Goldfarb 9.00000% 1.00%
Lizer Jozefovic* 0.00000% 10.00%
Yosef Jozefovic 0.00000% 20.00%
Ari Kriesmann 0.00000% 19.00%
Robert Izsak 0.00000% 25.00%
Ethel Markovics 0.00000% 12.50%
Menachem Markovics 0.00000% 12.50%
Total 100.00% 100.00%

*Managing Member

On September 12, 2019, the real property
owner, Bram Property Corp., Inc., entered into a
real estate purchase agreement (REPA) with
2817 Post Road Realty, LLC, for the sale and
acquisition of the real property for $13,500,000
plus a $1,500,000 to reimburse Bram Property
for arenovation. There is a relationship between
2817 Post Road Realty LLC and the new
members of Montgomery Operating Co., LLC.
The applicant will lease the premises from 2817
Post Road Realty LLC.

OPCHSM Recommendation
Contingent Approval

Need Summary
There will be no need review per Public Health
Law §2801-a (4).

Program Summary

The individual background review indicates the
applicants have met the standard for approval
as set forth in Public Health Law §2801-a(3).

Financial Summary

The proposed new members will acquire 99% of
Montgomery Operating Co., LLC RHCF’s
operations for $100 plus the excess assets over
liabilities of $663,370. The proposed budget for
the LLC with new membership is as follows:

Budget Year One Year Three
Revenues  $11,999,700 $12,041,800
Expenses 10,369,349 10.395,808
Net Income  $1,630,351  $1,645,992
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‘ Recommendations

Long Term Care Ombudsman Program
The LTCOP recommends Approval (See LTCOP Attachment A).

Health Systems Agency
There will be no HSA recommendation for this project.

Office of Primary Care and Health Systems Management

Approval contingent upon:
1. Submission of a photocopy of an amended and executed Lease between 2817 Post Road Realty,

LLC and Montgomery Operating Co., LLC, acceptable to the Department [CSL]

Council Action Date
June 2, 2022

L/
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| Program Analysis

Program Description

Existing Proposed
Facility Name Montgomery Nursing and Same
Rehabilitation Center
(Orange County)
Address 2817 Albany Post Road, Same
Box 158
Montgomery, NY 12549
RHCF Capacity 100 beds Same
ADHCP Capacity N/A Same
Type of Operator Limited Liability Corporation Same
Class of Operator Proprietary Same
Operator Montgomery Operating Co., LLC | Montgomery Operating Co., LLC
Current Members: Proposed Members:
Alexander Cornfeld 45.5%| *Lizer Jozefovic 10%
Isabelle Fisher-Krishana 15.1%| Yosef Jozefovic 20%
Meredith Fisher 15.1%| Ari Kreismann 19%
Zachary Fisher 15.1%| Robert Izsak 25%
Larry Goldfarb 9%/| Ethel Markovics 12.5%
Menachem Markovics 12.5%
Larry Goldfarb 1%
*Managing Member

Montgomery Operating Co., LLC proposes to transfer a total of 99% ownership interest from four
withdrawing members and one remaining member to six new members. Montgomery Operating Co., LLC.
is the operator of Montgomery Nursing and Rehabilitation Center a 100-bed residential health care facility
located at 2817 Albany Post Road, Montgomery, New York. There will be no change in beds or services
provided.

Character and Competence

Lizer (Herbert) Jozefovic is a managing partner of Epic Healthcare Management LLC, a
management company for residential health care facilities. He lists concurrent employment as the
managing partner at Sky View Rehabilitation and Health Care Center and Director of Waters Edge
Healthcare (NJ). Lizer Jozefovic holds a bachelor's degree from Yeshiva Gedola of Los Angeles. He
discloses the following health care facility interests:

New York State Nursing Homes

Epic Rehabilitation and Nursing at White Plains (50%) 11/2019 - present
Cedar Manor Nursing and Rehabilitation Center (16.66%) 04/2017 - present
Sky View Rehabilitation and Health Care (25.5%) 10/2003 - present
Putnam Rehabilitation and Care Center (42%) 07/2014 - present
Middletown Park Rehabilitation Center (29%) 03/2010 - present
Waterview Hills Rehabilitation and Health Care (70.1%) 10/2005 - present
Salem Hills Rehabilitation and Nursing Center (70.1%) 10/2005 - present
Out of State Nursing Homes

Martin Nursing and Rehabilitation Center (15%) [FL] 08/2018 - present
Bay Vue Nursing and Rehabilitation Center (15%) [FL] 06/2015 - present
Krystal Bay Nursing and Rehabilitation (12.5%) [FL] 05/2013 - present
West Broward Rehabilitation and Health Care (17.5%) [FL] 06/2010 - present

L/
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Assisted Living Facility
Residence at Bayview — (15%) [FL] 06/2015 - present

End Dated Ownership
Aventura at Terrace View (25%) [PA] 07/2011-08/2021

Yosef Jozefovic is a New York State licensed Nursing Home Administrator who is employed as the
Administrator of Waterview Hills Rehabilitation and Health Care. Prior to this, he was an Administrator in
Training at Northern Manor Multicare Center. Yosef Josefovic holds a bachelor's degree from Fairleigh
Dickinson University and has taken online courses. He discloses no health facility interests.

Ari Kreismann is a corporate purchaser for Epic Senior, LLC, a management company for skilled nursing
facilities. Before this, he worked in corporate purchasing at Epic Healthcare Management, LLC. Ari
Kreismann lists a high school diploma plus some additional studies beyond high school. He discloses no
health facility interests.

Robert Izsak is the president of Rizaro Organization, a residential and commercial property management

company. He holds a bachelor's degree from Baruch College and discloses the following health care
facility interests:

Nursing Homes
Hollis Park Manor Nursing Home (5%) 11/2012 to present

Ethel Markovics is a New York State licensed Pharmacist who is employed as an office manager for
SMM Construction Corp, a development company. She holds a pharmacy degree from Long Island
University and discloses no health care facility interests.

Menachem Markovic is the office manager for Royal Home Improvements, a general contractor
business. He lists a high school diploma and no health care facility interests.

Quality Review
The proposed owners have been evaluated on the distribution of CMS Star ratings for their portfolios as

per 10 NYCRR § 600.2(b)(5)(iv). For all proposed owners the distribution of CMS star ratings for their
facilities meet the standard described therein.

CMS Star Rating Criteria
Duration of Ownership*
<48 Months 48 Months or More
Number Percent of Number Percent of
Proposed Total of Nursing of Nursing
Ovl?mer Nursing Nursin Homes With a Nursin Homes With a
Homes Hom eg Below Average Hom eg Below Average
Rating Rating
Lizer Jozefovic 1 2 50% 9 33%
Robert Izsak 1 0 0% 1 0%
*Duration of ownership as of 6/2/2022 Data date: 04/2022
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Health Quality
Facility Ownership Since Overall | Inspection [ Measure | Staffing
New York
Montgomery Nursing and , o . e xk o
Rehabilitation Center Subject Facility
*kkk*k *kkk *kkkk *%
Waterview Hills Rehabilitation Current
and Health Care 10/2005 ek Joxk o ok
Data Date 01/2009

Middletown Park Rehabilitation Current x ikl Fkkkx *
and Care Center 03/2010 *x % P >k
Cedar Manor Nursing and Current e el el **
Rehabilitation Center 04/2017 *kkkk Hekkk P >k
Sky View Rehabilitation and Current e e e **
Health Care 10/2013 Kk kkk Kk kkk *kkkk *

Current *%k k% *%k k% *k k% *%k%
Salem Hills Rehabilitation and
Nursing Center 10/2005 P - o .

Data Date 01/2009

Putnam Rehabilitation and Care Current * ok * *
Center 07/2014 *k *% *k *kx
Hollis Park Manor Nursing Current e e e el
Home 11/2012 *kkk *kkk EXTTI TS *
Epic Rehabilitation and Nursing Open 11/2019 * N/A N/A N/A N/A

at White Plains

*Two standard surveys not recorded by CMS due to its recent opening. Too new to establish a rating.

New York

Data date: 04/2022

The proposed owners’ portfolio includes ownership in eight New York facilities. Six of the New Y ork
facilities have a CMS overall quality rating of average or higher, one facility is too new to have established
a rating, and one facility has a CMS overall quality rating of below average or lower.

Health Quality
Facility Ownership Since Overall | Inspection | Measure | Staffing |
Florida
Martin Nursing and Current * * ok *
Rehabilitation Center 0872078 m— — — —
Bay Vue Nursing and Current o *x bk *
Rehabilitation Center 06/2015 *okkkok *kok *kkk *HHdk
Krystal Bay Nursing and Current o ok ok *
Rehabilitation 05/2013 *% * *ok ok ok *k
West Broward Rehabilitation Current ** b e *
and Health Care 06/2010 * * ok *k

Data date: 04/2022
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Florida

The proposed owners’ portfolio includes ownership in four Florida facilities. One Floridafacility has a CMS
overall quality rating of average or higher, the three remaining facilities have a CMS overall quality rating
of below average or lower.

End Dated Nursing Home Ownership

Health Quality
Facility Ownership Since Overall Inspection | Measure | Staffing
Pennsylvania
Aventura at Terrace View 08/2021 * * o —
07/2011 * . . _

Enforcement History
A review of the information for West Broward Rehabilitation and Health Care for the period indicated
above revealed the following:
e Surveillance findings from November 9, 2018, resulted in a $30,000 fine from Florida relating to
smoking safety and fire hazards.
e Surveillance findings from May 30, 2019, resulted in a $500 fine from Florida relating to criminal
background screening violations.

A review of the information for Bay Vue Nursing and Rehabilitation Center revealed the following:

e Surveillance findings from March 5, 2021, resulted in an $11,000 fine from Florida relating to
failure to follow the comprehensive care plan interventions related to fall risk.

e Surveillance findings from October 14, 2019, resulted in a $2,500 fine from Florida relating to
failure to provide continuity of care related to wound care.

e Surveillance findings from October 17, 2019, resulted in a $9,760 fine from CMS relating to failure
to provide appropriate treatment and care according to orders, resident’s preferences, and goals.

e Surveillance findings from January 21, 2021, resulted in a $14,508 fine from CMS relating to
failure to ensure that a nursing home area is free from accident hazards and provides adequate
supervision to prevent accidents.

A review of the information for Martin Nursing and Rehabilitation revealed the following:

e A $2,000 fine was initiated on 10/31/2019.

e A $2,000 fine was initiated on 9/30/2019.

e Surveillance findings from August 5, 2019, resulted in a $4,000 fine from Florida relating to failure
to provide the required minimum staffing.

e Surveillance findings from February 26, 2020, resulted in a $16,000 fine from Florida relating to
failure to provide basic life support, including CPR, prior to the arrival of emergency medical
personnel.

e Surveillance findings from April 29, 2021, resulted in a $1,000 fine from Florida relating to failure
to ensure accurate reconciliation of controlled medications.

e Surveillance findings from August 11, 2021, resulted in a $1,000 fine from Florida relating to
failure to uphold residents' right to choose personal care.

e The facility was assessed a federal CMP of $655.00 on 8/9/2021 for failure to report COVID
data.

e Federal CMPs of $29,526.00 was assessed on 2/26/2020, $16,465.00 on 8/8/2019, and
$42,328.00 on 8/11/2021.

A review of the information presented on CMS nursing home compare for Aventura at Terrace View for
the period indicated above revealed the following:
e Afederal CMP in the amount of $116,652 was assessed on 10/4/2018.

A review of the information presented on CMS nursing home compare for Krystal Bay Nursing and

Rehabilitation for the period indicated above revealed the following:
_____________________________________________________________________________________________________________________________|
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A federal CMP in the amount of $5,850 was assessed on 1/24/2019.
Surveillance findings from July 11, 2016, resulted in a $2,000 fine from Florida relating to failure
to comply with the fire safety code; deficiency in corridor doors.

e Surveillance findings from May 18, 2017, resulted in a $1,500 fine from Florida relating to criminal
background screening violations.

e Surveillance findings from June 16, 2020, resulted in a $7,500 fine from Florida relating to failure
to provide proof of an alternate power source.

e The facility was assessed a federal CMP of $650.00 on 8/16/2021 for failure to report COVID
data.
A federal CMP in the amount of $9,750 was assessed on 8/27/2021.
A federal CMP in the amount of $34,094 was assessed on 7/14/2016.
A federal CMP in the amount of $5,850 was assessed on 1/24/2019.

A review of the information presented on CMS nursing home compare for Cedar Manor Nursing and
Rehabilitation Center for the period indicated above revealed the following:
e The facility was assessed a federal CMP of $650.00 on 4/5/2021 for failure to report COVID data.
e The facility was fined $10,000 pursuant to Stipulation and Order NH-21-215 issued on 11/23/2021
for surveillance findings on 10/5/2021 related to the quality of care.

A review of the information presented on CMS nursing home compare for Waterview Hills Rehabilitation
and Health Care for the period indicated above revealed the following:
e The facility was assessed a federal CMPs of $650.00 on 8/9/2021 and $975.00 on 11/22/2021 for
failure to report COVID data.
e The facility was assessed a federal CMP of $10,172.00 on 03/12/2015 related to Life Safety Code
0038 K.

A review of information for Hollis Park Manor Nursing Home for the period indicated above revealed the
following:

e The facility was assessed a federal CMP of $18,427.50 on 6/23/2017 for failure to ensure that a
resident maintains acceptable parameters of nutritional status, such as body weight and protein
levels unless the resident’s clinical condition demonstrates that this is not possible.

e Afederal CMP in the amount of $18,427.00 was assessed on 5/16/2017.

A review of information for Salem Hills Rehabilitation and Nursing Center for the period indicated above
revealed the following:
e The facility was fined $2,000.00 pursuant to Stipulation and Order NH-21-020 issued on
1/22/2021 for surveillance findings on 12/9/2020 related to failure to maintain a required supply of
PPE.

A review of information for Putnam Nursing and Rehabilitation Center for the period indicated above
revealed the following:

e The facility was fined $2,000.00 pursuant to Stipulation and Order NH-21-120 issued on
6/25/2021 for surveillance findings on 2/4/2021 related to a failure of infection control, failure to
wash hands after disposing of garbage, and handling linen.

e The facility was assessed a federal CMP of $1,012.00 on 3/21/2022 for failure to report complete
information about COVID-19 to the Centers for Disease Control and Prevention's National
Healthcare Safety Network.

Conclusion

The individual background review indicates the applicants have met the standard for approval as set forth
in Public Health Law §2801-a(3).
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| Financial Analysis |

Operating Budget
The applicant has provided the current year (2020) results and the first and third-year operating budgets
after the change in membership, in 2022 dollars, summarized as follows:

Current Year First Year Third Year

Revenues Per Diem Total PerDiem Total Per Diem Total
Medicaid FFS $222.08 $2,825,774 $313.43  $7,824,900 $313.43 $7,824,900
Medicaid MC $222.08 891,207  $220.87 277,634  $220.87 277,634
Medicare FFS $710.78 7,471,692  $510.09 2,299,500 $515.11 2,322,100
Medicare MC $525.00 $658,350  $525.00 351,750 535.50 358,785
Commercial FFS $426.80 65,727  $537.12 82,716  $540.79 83,281
Private Pay $378.52 638,941 $372.32 1,162,000 $376.13 1,173,900
All Other 8,539 1,200 1,200
Non-Transferring* 732,339 0 0
Total $13,292,569 $11,999,700 $12,041,800
Expenses

Operating $380.99 $11,561,081 $266.57 $9,243,300 $266.60 $9,244,500

Capital $43.58 1,322,561 $32.47 1,126,049 $33.20 1,151,308
Total Expenses $424.57 $12,883,642 $299.04 $10,369,349 $299.80 $10,395,808
Net Income (Loss) $408,927 $1.630,351 $1,645,992
Patient Days 30,345 34,675 34,675
Utilization % 83.14% 95.00% 95.00%

* Provider Relief Funds

The following is noted concerning the submitted RHCF operating budget:

o The current year reflects the facility’s 2020 revenues and expenses.

¢ Medicaid rates are based on the facility’s current 2021 Medicaid Regional Pricing rate. The
Medicare rates are projected based on the full federal rate for the Medicare Prospective Payment
System in effect for 2021 plus 1% per annum. The Commercial and Private Pay rates were based
on similar facilities in the same geographical area plus 1% per annum.

e Expense and staffing assumptions were based on the current operator's model and then adjusted
based on the applicant’s experience.

o The facility’s projected utilization for Years One and Three is 95.0%. The utilization for the past three
years was 95.5% in 2018, 93.5% in 2019, and 83.14% in 2020, with current occupancy being 90.0%
as of March 23, 2022.

e Medicare Utilization in 2020 was skewed due to the COVID Medicare waiver eliminating the
requirement for the 3-day hospital stay. The 72% Medicaid and 13% Medicare utilization are based
on pre-pandemic levels and reflect the expectation of where the facility will be once things are
stabilized post-COVID.
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Utilization by payor s

ource for the first and third year after the change in ownership is summarized below:

Current Year Year One Year Three
Payor Days % Days % Days %
Medicaid FFS 12,724 41.93% 24,965 72.00% 24,965 72.00%
Medicaid MC 4,013 13.22% 1,257 3.63% 1,257 3.63%
Medicare FFS 10,512 34.65% 4,508 13.00% 4,508 13.00%
Medicare MC 1,254 4.13% 670 1.93% 670 1.93%
Commercial FFS 154  0.51% 154 0.44% 154  0.44%
Private Pay 1,688 5.56% 3.121 9.00% 3,121  9.00%
Total 30,345 100% 34,675 100% 34,675 100%

The facility’s Medicai

threshold rates of 24.

for the first year.

Membership Inte
The applicanthas su

d admissions of 28.8% in 2019 and 39.7% in 2020 exceeded Orange County’s 75%
0% for 2019 and 24.1% for 2020. The breakeven utilization is projected at 82.1%

rest Purchase Agreement
bmitted an executed MIPA to acquire the RHCF’s operating interests, which will

become effective upon PHHPC approval. The terms are summarized below:

Date: September 12, 2019, with an execution date of December 8, 2021

Alexander Cornfeld (45.50%); Isabelle Fisher-Krishana (15.16667%); Meredith
Seller: Fisher (15.16667%); Zachary Fisher (15.16666%); and Larry Goldfarb (8.00%) for

a total of (99%)

Lizer Jozefovic 10.00%; Yosef Jozefovic 20.00%; Ari Kriesmann 19.00%; Robert
Buyer: Izsak 25.00%; Ethel Markovics 12.50% and Menachem Markovics 12.50% for a

total of 99%.

Asset Acquired:

New members acquired 99% interest in Montgomery Operating Co., LLC
membership, with one member, Larry Goldfarb, maintaining 1% membership
interest. Buyer shall own all of the Membership Interest owned by Sellers free and
clear of all security interest, lien, encumbrances, or other restrictions or claims.

Purchase Price:

Purchase Price $100 plus excess assets over liabilities of $663,370

The applicant states that 2817 Post Road Realty, LLC members deposited $663,370 on behalf of
Montgomery Operating Co. LLC’s MIPA agreement at the real property closing. This payment is reflected
as Due to Realty on the pro forma balance sheet and has no set repayment terms, and accrues no

interest.

Real Estate Purc

hase Agreement

The applicant submitted a copy of the real property purchase agreement, the terms of which are

summarized below:

September 12, 2019, and closed on March 3, 2020, and December 29,

Date: 2020
Seller: Bram Property Corp., Inc.

2817 Post Road Realty, LLC (Members are Lizer Jozefovic 9.0%, Y osef
Buyer: Jozefovic 20.0%, Ari Kriesmann 20.0%, Ethel Markovics 12.5%, Robert

lzsak 25.0%, Menachem Markovics 12.5%, and Larry Goldfarb 1.0% for a
total of 100.0%)

Asset Transferred:

Real property located at 2817 Albany Post Road, Montgomery, NY 12549

Purchase Price:

$13,500,000 plus $1,500,000 for reimbursement of renovation project

Payment of
Purchase Price:

$15,000,000
-250,000 execution & delivery of agreement (paid with equity)
-3,000,000 promissory note at 1%t closing (paid off 2™ closing 12-29-20
-10,250,000 mortgage payable
-1,500,000 Renovation Deposit — paid with equity

Project #202106-E Exhibit Page 9




2817 Post Road Realty, LLC had two closings, the first one on March 3, 2020, and again on December
29, 2020, to pay off the remaining balance, a $3,000,000 promissory note. 2817 Post Road Realty, LLC,
on December 29, 2020, refinanced its debt into a consolidated mortgage which needs to be refinanced by
January 2024. As of April 22, 2022, Popular Bank has committed to two automatic extensions on the
current $12,807,734 outstanding balance; (1%') a five-year extension ending January 1, 2029, and the
(2™) athree-year extension ending January 1, 2032. Terms for the extensions are based on the One-
Month CME Term SOFR Reference Rate administered by the CME Group Benchmark Administration
Limited, plus 3% with a minimum rate (floor) of 3.60% with a 25-year amortization, the rate as of April 22,
2022, would be 3.64601%. Their objective is to refinance the conventional mortgage into HUD financing.

Lease Agreement
The applicant submitted an executed lease agreement, the terms of which are summarized below:

Date: February 28, 2020
Premises: 100-bed RHCF located at 2817 Post Road, Montgomery, NY 12549
Landlord/Lessor: | 2817 Post Road Realty, LLC
Lessee: Montgomery Operating Co., LLC
Term: Ten years
$1,124,549 in 15 year & $1,149,808 in 3" year (includes debt service on all
Rent: debts, additional rent of $195,000 plus $216,800 for property tax,
insurance, and replacement reserve in the first year)
Provisions: Triple Net

The lease arrangement is a non-arm’s length agreement; there are members in common between
landlord and lessee.

Capability and Feasibility

The proposed new members and the remaining member will acquire and own 100% of Montgomery
Operating Co., LLC RHCF'’s operations for $100 plus the excess assets over liabilities of $663,370. The
real property has already been acquired by 2817 Post Road Realty, LLC from Bram Property Corp., Inc.
for $13,500,000 plus $1,500,000 to reimburse Brain Property for renovations. The REPA had two
closings, thefirstone on March 3, 2020, and again on December 29, 2020, to pay off the remaining
balance, a $3,000,000 promissory note. On December 29, 2020, 2817 Post Road Realty refinanced its
debt into a $10,000,000 consolidated mortgage plus a $650,000 line of credit at stated terms, which
needs to be refinanced by January 2024.

The applicant states that they have been advised that there is an opportunity to extend the conventional
loan. Their objective is to refinance the conventional mortgage into a HUD financing arrangement in the
third year. At the real property closing, the applicant states that 2817 Post Road Realty, LLC deposited
$663,370 on behalf of Montgomery Operating Co. LLC’'s MIPA agreement via members equity. This
payment is reflected as Due to Realty on the pro forma balance sheet and has no set repayment terms
and accrues no interest. There are no project costs associated with this application.

The working capital requirement is estimated at $1,664,956 based on two months of first-year expenses
of $1,728,225, less adjusted current assets of $1,952,070 plus current liabilities of $1,888,801 as shown
on the pro forma balance sheet (BFA Attachment B). Funding of $1,664,956 will be from members’
equity. BFA Attachment A proposed members’ net worth summaries, reveals sufficient resources to meet
equity requirements. Liquid resources may not be available in proportion to ownership interest; as such,
Lizer Jozefovic, Menachem Markovics, and Ethel Markovics have provided an affidavit stating the
willingness to contribute resources disproportionate to their membership interest.

The submitted budget projects a first- and third-year profit of $1,630,351 and $1,645,992 respectively.
Revenues are expected to decrease by $560,530 in the first year (excluding $732,339 in non-transferring
revenues, as shown above). Overall expenses are expected to decrease by $2,514,293 in the first year
resulting from a $2,317,781 reduction in operating expense and a $196,512 reduction in capital expense.
The decline in operating expenses is due to the following categories: employee benefits $610,774;
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professional fees $1,531,960; supplies $703,177; purchased services $129,093; offset by increases in
salaries and wages of $453,340 and other direct expenses of $203,883. Reasons for the decline in
employee benefits include negotiating a collective bargaining agreement (CBA) with Union Pension and
Health/Welfare; improving policy costs for health insurance and workers’ compensation. The decline in
professional fees includes eliminating consulting fees, payments to the former owner, and replacing
agency fees for therapy and nursing with salaried and hourly employees.

A review of BFA Attachment B, Montgomery Operating Co., LLC’s pro forma balance sheet shows the
entity will start with $1,080,056 in member's equity. Equity includes $100 in goodwill, which is not a liquid
resource, nor is it recognized for Medicaid reimbursement. If goodwill were eliminated from the equation,
the total net assets would become a positive $1,079,956. The budget appears reasonable.

BFA Attachment C is the Financial Summary of Montgomery Operating Co. from 2018 through 2020. The
RHCF had average positive net assets, average positive net income, and average negative working
capital. BFA Attachment D is the September 30, 2021 internal financials, which show positive working
capital of $1,617,243, positive net assets of $3,116,384, and netincome of $2,738,611.

BFA Attachment E is the proposed members’ ownership interest in the affiliated RHCFs and their financial
summaries. In 2020, there was an overall loss of $314,644 (primarily due to Epic Rehabilitation and
Nursing start-up loss of $7,681,595). For the years 2019 and 2018, the facilities generated a combined
net income of $9,155,184 and $7,002,916. In all of the years (2018 — 2020) the facilities had positive net
assets and negative working capital. The negative Working Capital declined from $4,215,150 in 2018 to
$2,601,335in 2020.

Conclusion
The applicant has demonstrated the capability to proceed in a financially feasible manner.
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| Attachments |

LTCOP Attachment A | Long Term Care Ombudsman Program Recommendation

BFA Attachment A Net Worth of proposed members of Montgomery Operating Co, LLC and
2817 Post Road Realty, LLC

BFA Attachment B Pro Forma Balance Sheet, Montgomery Operating Co, LLC

BFA Attachment C Financial Summary 2018 — 2020, Montgomery Operating Co, LLC

BFA Attachment D September 30, 2021 Internal Financial Statement, Montgomery Operating
Co, LLC

BFA AttachmentE Proposed Members’ Ownership Interest in the Affiliated RHCFs and
Financial Summary
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RESOLUTION

RESOLVED, that the Public Health and Health Planning Council, pursuant to the
provisions of Section 2801-a of the Public Health Law, on this 2nd day of June 2022, having
considered any advice offered by the Regional Health Systems Agency, the staff of the
New York State Department of Health, and the Establishment and Project Review Committee of
this Council and after due deliberation, hereby proposes to approve the following application to
transfer a total of 99% ownership interest from four withdrawing members and one existing
member to six new members, and with the contingencies, if any, as set forth below and providing
that each applicant fulfills the contingencies and conditions, if any, specified with reference to
the application, and be it further

RESOLVED, that upon fulfillment by the applicant of the conditions and
contingencies specified for the application in a manner satisfactory to the Public Health and
Health Planning Council and the New York State Department of Health, the Secretary of the
Council is hereby authorized to issue the approval of the Council of the application, and be it
further

RESOLVED, that any approval of this application is not to be construed as in any
manner releasing or relieving any transferor (of any interest in the facility that is the subject of
the application) of responsibility and liability for any Medicaid (Medicaid Assistance Program --
Title XIX of the Social Security Act) or other State fund overpayments made to the facility
covering the period during which any such transferor was an operator of the facility, regardless
of whether the applicant or any other entity or individual is also responsible and liable for such
overpayments, and the State of New York shall continue to hold any such transferor responsible
and liable for any such overpayments, and be it further

RESOLVED, that upon the failure, neglect or refusal of the applicant to submit
documentation or information in order to satisfy a contingency specified with reference to the
application, within the stated time frame, the application will be deemed abandoned or
withdrawn by the applicant without the need for further action by the Council, and be it further

RESOLVED, that upon submission of documentation or information to satisfy a
contingency specified with reference to the application, within the stated time frame, which
documentation or information is not deemed sufficient by Department of Health staff, to satisfy
the contingency, the application shall be returned to the Council for whatever action the Council
deems appropriate.

NUMBER: FACILITY/APPLICANT:

202106 E Montgomery Operating Co., LLC d/b/a
Montgomery Nursing and Rehabilitation Center



APPROVAL CONTINGENT UPON:
1. Submission of a photocopy of an amended and executed Lease between 2817 Post Road
Realty, LLC and Montgomery Operating Co., LLC, acceptable to the Department [CSL]

APPROVAL CONDITIONAL UPON:
N/A

Documentation submitted to satisfy the above-referenced contingencies shall be submitted within
sixty (60) days. Enter a complete response to each individual contingency via the New York
State Electronic Certificate of Need (NYSE-CON) system by the due date(s) reflected in the
Contingencies Tab in NYSE-CON.



NEwYork | Department Public Health and Health
Planning Council

STATE OF

OPPORTUNITY. Of Health

Project # 202269-E
Ross OPCO LLC d/b/a
Ross Center for Nursing and Rehabilitation

Program:
Purpose:

Establishment

Residential Health Care Facility

County: Suffolk
Acknowledged: April 21, 2021

Executive Summary

Description

Ross OPCO, LLC d/b/a Ross Center for Nursing
and Rehabilitation (Ross Center), a New York
limited liability company, requests approval to be
established as the new operator of Ross Center
for Nursing and Rehabilitation, a 120 -bed,
proprietary Article 28 residential health care
facility (RHCF) located at 839 Suffolk Ave,
Brentwood (Suffolk County).

Ross Center for Nursing and Rehabilitation is
the current operator of the facility and Ross
Propco, LLC is the real property owner. On
10/30/2020, Ross Acquisition, LLC (as Seller,)
and Ross Opco, LLC (as Buyer,) entered into an
Asset Purchase Agreement (APA) for the sale
and acquisition of the operating interests of the
RHCEF. The total purchase price of the RHCF
operations is $9,600,000,

Ownership of the operations before and after the
requested change is as follows:

Ross Acquisition, LLC
Members %
Joel Leifer 57.89%
Avi Philipson 20.00%
Deena Hersch 21.05%
Deborah Philipson 1.06%
Total 100%

The proposed Operator of Ross OPCO, LLC
d/b/a Ross Center for Nursing and
Rehabilitation’s sole memberis SSNY Holdco,
LLC.

The members of SSNY Holdco, LLC are as
follows:

SSNY Holdco, LLC

Members %

Shalom Stein* 50%
Nosson Stein 25%
Peretz Stein 25%
Total 100%

*Shalom Stein is the managing member of the
facility.

Upon approval of this application by the Public
Health and Health Planning Council (PHHPC),
Ross Center will lease the premises via a non-
arm’s length lease. The membership of the
realty entity, Ross Propco, LLC is the same as
that of SSNY Holdco, LLC.

Ownership of therealty is as follows:

Ross Propco, LLC

Members %

Shalom Stein 50%
Nosson Stein 25%
Peretz Stein 25%
Total 100%

OPCHSM Recommendation
Contingent Approval

Need Summary

There will be no changes to beds or services as
a result of this project.
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Program Summary LOI from Meridian Capital Group for a term of 25

The individual background review indicates the years with a 5% interest rate. The proposed
applicants have met the standard for approval budgetis as follows:
as set forth in Public Health Law §2801-a(3)(b).

Budget Year One Year Three
Financial Summary Revenues  $16,304,700  $16,387,300

Expensed $15.674.395  $15.701.000
Gain/(Loss) $630,305 $686,300

There are no project costs associated with this
application. Ross Center will acquire the
RHCF’s operations for $9,600,000 funded by
$1,920,000 of members’ equity and a
$7,680,000 loan. The facility currently has an
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Long Term Care Ombudsman Program
The LTCOP recommends Approval. (See LTCOP AttachmentA)

Health Systems Agency
There will be no HSA recommendation for this project.

Office of Primary Care and Health Systems Management

Approval contingent upon:

1. Submission of a commitment signed by the applicant which indicates that, within two years from the
date of the council approval, the percentage of all admissions who are Medicaid and
Medicare/Medicaid eligible at the time of admission will be at least 75 percent of the planning area
average of all Medicaid and Medicare/Medicaid ad missions, subject to possible adjustment based on
factors such as the number of Medicaid patient days, the facility’s case mix, the length of time before
private paying patients became Medicaid eligible, and the financial impact on the facility due to an
increase in Medicaid admissions. [RNR].

2. Submission of an executed Certificate of Amendment of the Articles of Organization of Ross OPCO,
LLC, acceptable to the Department. [CSL]

3. Submission of a photocopy of an amended and executed Lease Agreement between Ross PROPCO,
LLC and Ross OPCO, LLC, acceptable to the Department. [CSL]

4. Submission of an executed building lease, acceptable to the Department of Health. [BFA]

5. Submission of an executed loan commitment, acceptable to the Department of Health. [BFA]

Approval conditional upon:

1. This project must be completed by one year from the date of the recommendation letter, including all
pre-opening processes, if applicable. Failure to complete the project by this date may constitute an
abandonment of the project by the applicant and an expiration of the approval. It is the responsibility
of the applicant to request prior approval for any extension to the project approval expiration date.
[PMU]

Council Action Date
June 2, 2022
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| Need and Program Analysis

Program Description

Existing Proposed
Facility Name Ross Center for Nursing and Same
Rehabilitation
Address 839 Suffolk Ave. Same
Brentwood, NY 11717
RHCF Capacity 120 beds Same
ADHCP Capacity N/A N/A
Type of Operator Limited Liability Corporation Limited Liability Corporation
Class of Operator Proprietary Proprietary
Operator Ross Acquisition, LLC Ross OPCO, LLC
Avi Philipson 19% | SSNY HOLDCO, LLC
Deena Hersh 20% | *Shalom Stein 50%
Joel Leifer 55% Nosson Stein 25%
Leo Friedman 5% Peretz Stein 25%
Deborah Philipson 1%
*Managing Member
Analysis

Ross Center for Nursing & Rehab
vs. Suffolk County

100.0%

95.0%

90.0%

85.0%

80.0%

OccupancyRate

75.0%

70.0%

2015 2016 2017 2018 2019 2020
e— R0Ss Center 84.4% 97.1% 94.1% 94.3% 94.8% 85.4%
= e e Syffolk County 91.7% 92.3% 92.1% 93.7% 93.7% 81.8%

Since 2017 the facility had occupancy in the mid-90’s. 2020 Occupancy was negatively impacted by
COVID-19, but based upon weekly census data, it has rebounded with current occupancy, as of March
16, 2022, at 94.2% for the facility and 83.9% for Suffolk County.
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Access

Regulations indicate that the Medicaid patient ad missions standard shall be 75% of the annual
percentage of all Medicaid admissions for the long-term care planning area in which the applicant facility
is located. Such planning area percentage shall not include residential health care facilities that have an
average length of stay of 30 days or fewer. If there are four or fewer residential health care facilities in the
planning area, the applicable standard for a planning area shall be 75% of the planning area percentage
of Medicaid admissions, or of the Health Systems Agency area Medicaid admissions percentage,
whichever is less. In calculating such percentages, the Department will use the most current data, which
have been received and analyzed by the Department. An applicant will be required to make appropriate
adjustments in its admission policies and practices so that the proportion of its own annual Medicaid
patient admissions is at least 75% of the planning area percentage or the Health Systems Agency
percentage, whichever is applicable.

Ross Center for Nursing & Rehabilitation’s Medicaid admissions rate has exceeded the threshold of 75%
of the Suffolk County rate, as demonstrated below.

Medicaid Access 2018 2019 2020

Suffolk County Total 24.9% 19.9% 20.6%
Suffolk Threshold Value 18.7% 15.0% 15.4%

Ross Center for Nursing. 44.7% 33.0% 29.6%

Characterand Competence

Shalom (Sam) Steinis a New Jersey State licensed Nursing Home Administrator. He lists his
employment as CEO and President of Peace capital LLC/ Complete Care Management, LLC, which
he indicates is a multi-state owner and operator of skilled nursing, assisted living, and independent
living facilities company located in Howell, New Jersey. He holds a bachelor's degree in Talmudic
Studies from the Talmudic Academy of Central Jersey and discloses the following health care facility
interests:

Out-of-State Nursing Homes

Complete Care at Arbors (59%) [NJ] 09/2019 - present
Complete Care at Bey Lea (59%) [NJ] 06/2018 - present
Complete Care at Fairlawn Edge (60%) [NJ] 06/2017 - present
Complete Care at Green Acres (50%) [NJ] 10/2017 - present
Complete Care at Green Knoll (54%) [NJ] 02/2019 - present
Complete Care at Hamilton (59%) [NJ] 06/2018 - present
Complete Care at Holiday City (49%) [NJ] 09/2019 - present
Complete Care at Laurelton (59%) [NJ] 06/2018 - present
Complete Care at Linwood (59%) [NJ] 06/2018 - present
Complete Care at Shorrock (59%) [NJ] 09/2019 - present
Complete Care at Summit Ridge (54%) [NJ] 02/2019 - present
Complete Care at Whiting (60%) [NJ] 10/2019- present
Complete Care at Willow Creek (60%) [NJ] 04/2020- present
Complete Care at Woodlands (60%) [NJ] 04/2020- present
Kensington Care & Rehab Center (28%) [wi] 08/2017- present
Manitowoc Healthcare Center (40%) Wi 06/2018- present
Nazareth Health and Rehab Center (40%) (Wi 06/2018- present
Ridgewood Care Center (14%) [WI] 09/2017- present
Villa Pines Living Center (40%) (Wi 06/2018- present
Glendale Care and Rehab Center (4.9%) [(wi 04/2021- present
Complete Care at Brakeley Park (4.9%) [NJ] 07/2021- present
Complete Care at Burlington Woods (4.9%) [NJ] 07/2021- present
Complete Care at Cedar Grove (4.9%) [NJ] 07/2021- present
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Complete Care at Chestnut Hill (60%) [NJ] 04/2021- present

Complete Care at Court House (4.9%) [NJ] 07/2021- present
Complete Care at Inglemoor (4.9%) [NJ] 07/2021- present
Complete Care at Kresson View (4.9%) [NJ] 07/2021- present
Complete Care at Madison (4.9%) [NJ] 07/2021- present
Complete Care at Marcella (4.9%) [NJ] 07/2021- present
Mercerville Center (4.9%) [NJ] 07/2021- present
Windsor Gardens Care Center (2.94%) [NJ] 10/2021- present
Complete Care at Park Place (4.9%) [NJ] 07/2021- present
Complete Care at Phillipsburg (4.9%) [NJ] 07/2021- present
Complete Care at Voorhees (4.9%) [NJ] 07/2021- present
Complete Care at Westfield (4.9%) [NJ] 07/2021- present
Complete Care at Barn Hill (4.9%) [NJ] 08/2021- present
Complete Care at Corsica Hills (4.9%) [MD] 05/2021- present
Complete Care at Heritage (4.9%) [MD] 05/2021- present
Complete Care at La Plata (4.9%) [MD] 05/2021- present
Complete Care at Severna Park (4.9%) [MD] 05/2021- present
Complete Care at Multi Medical Center (4.9%) [MD] 05/2021- present
Complete Care at Berkshire (4.9%) [PA] 08/2021- present
Complete Care at Harston Hall (4.9%) [PA] 05/2021- present
Complete Care at Lehigh (4.9%) [PA] 05/2021- present
Complete Care at Brackenville (4.9%) [DE] 06/2021- present
Complete Care at Hillside (4.9%) [DE] 06/2021- present
Complete Care at Silverlake (4.9%) [DE] 06/2021- present
Complete Care at Oak Ridge (4.9%) [WV] 06/2021- present
Complete Care at Dawnview (4.9%) [WV] 06/2021- present
Glendale Center (4.9%) [CT] 09/2021- present
Groton Regency Center (4.9%) [CT] 09/2021- present
Harrington Court (4.9%) [CT] 09/2021- present
Meriden Center (4.9%) [CT 09/2021- present
End Dated Ownership

Complete Care at Asheville (50%) [NC] 06/2017-08/2018
Complete Care at Charlotte (24%) [NC] 06/2017- 04/2019
Complete Care at Myers Park (50%) [NC] 06/2017- 04/2019
Out-of-State Assisted Living Facilities

Complete Care at Shorrock Haven- AL (59%) [NJ] 09/2019- present
Complete Care at Arbors Haven — AL (59%) [NJ] 06/2015- present
Chestnut Hill Residences by Complete Care (60%) [NJ] 04/2021- present
Complete Care at Victoria Commons (4.9%) [NJ] 07/2021- present
Out-of-State Residential Care Homes

Complete Care at Brakeley Park (4.9%) [NJ] 07/2021- present
Groton Regency Residences by Complete Care (4.9%) [CT] 09/2021- present

Nosson Stein lists employment as the CFO of the subject facility, Ross Center for Nursing &
Rehabilitation located in Brentwood, NY. Prior to this, he indicates employment as Director of Accounts
Receivable at Champion Care LLC a health care company. Nosson Stein holds a bachelor's degree from
Yeshiva of Far Rockaway and discloses no health facility interests.

Peretz Stein is a licensed Nursing Home Administrator in the states of New York and New Jersey. He
lists his employment as the Administrator Ross Center for Health and Rehabilitation, which is the subject
facility. Prior to this, he indicates work as the Administrator at The Grand Rehabilitation and Nursing at
Queens, and employment at The Grand Rehabilitationand Nursing at South Point. Peretz Stein holds a
master's degree from Shor Yoshov Institute and discloses no health facility interests.
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Quality Review

The proposed owners have been evaluated, in part, on the distribution of CMS Star ratings for their
portfolios per 10 NYCRR §600.2(b)(5)(iv). For all proposed owners the distribution of CMS star ratings for
their facilities meets the standard described in state regulations.

CMS Star Rating Criteria

Duration of Ownership*

< 48 Months 48 months or more
Proposed Total Number Percent of Number Percent of
Owner Nursing of Nursing of Nursing

Homes Nursing Homes Witha | Nursing Homes With a
Homes Below Average Homes Below Average

Rating Rating
Shalom Stein 53 42 40.5% 11 27%
*Duration of ownership as of 6/2/2022 Data date: 04/2022

The Nursing Home Compare website now includes information to alert consumers about abuse or neglect
in nursing homes. Facilities that have been recently cited for resident harm or potential harm for abuse or
neglect are indicated with an icon of a red circle with a hand in it. This symbol has been included in the
chart below due to its inclusion on the Nursing Home Compare website.

New Jersey. The proposed owner’s portfolio includes ownership in thirty New Jersey facilities. Eighteen
of the New Jersey facilities in the owner's portfolio have a CMS overall quality rating of average or higher.
The remaining twelve New Jersey facilities have a CMS overall quality rating of below average or lower.
To help improve the low overall CMS quality ratings in New Jersey facilities the applicants have
implemented the following action items in their facilities. Reviewed facility policy and procedures, recruited
local physicians, provided staff education regarding facility-specific issues, hired new ad ministrative staff
where needed, held additional mock surveys, and monitoring/auditing quality measures.

Wisconsin. The proposed owner’s portfolio includes ownership in six Wisconsin facilities. Three of the
Wisconsin facilities in the owner's portfolio have a CMS overall quality rating of average or higher. The
remaining three Wisconsin facilities have a CMS overall quality rating of below average or lower. To help
improve the low overall CMS quality ratings in Wisconsin facilities the applicants have implemented the
following action items in their facilities. Recruiting additional staff, utilizing an agency for staffing as
needed, monitoring/auditing quality measures, providing regional clinical support, hired new
administrative staff.

Maryland. The proposed owner’s portfolio includes ownership in five Maryland facilities. All five Maryland
facilities have a CMS overall quality rating of average or higher.

Pennsylvania. The proposed owner’s portfolio includes ownership in three Pennsylvania facilities. Two
Pennsylvania facilities have a CMS overall quality rating of average or higher. One Pennsylvania facility
has a CMS overall quality rating of below average or lower.

Delaware. The proposed owner’s portfolio includes ownership in three Delaware facilities. All three
Delaware facilities have a CMS overall quality rating of average or higher.

West Virginia. The proposed owner’s portfolio includes ownership in two West Virginia facilities. Both
West Virginia facilities have a CMS overall quality rating of average or higher.

Connecticut. The proposed owner’s portfolio includes ownership in four Connecticut facilities. All four
Connecticut facilities have a CMS overall quality rating of below average or lower. To help improve the
low overall CMS quality ratings in Connecticut facilities the applicants have implemented the folowing
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action items in their facilities. Phased out agency staffing for supervisor positions at one facility, all
centers have changed their nutritional services to a new provider, monitoring/auditing quality measures,
provided staff education regarding facility-specific issues, working with the regional director to better

monitor therapy services, and reviewed overall staffing hours being captured and reported.

Ownership Health Quality
Facility Since Overall Inspection | Measure Staffing
New York
Ross Center for Nursing and . . *kk *% *hkkhk *%
Rehabilitation Subject Fadility
New Jersey
Current * % * % *kkk * %
Complete Care at Arbors
09/2019 *kkk *k*k *kkkk *%
Current *k%k *k%k *kkkk *
Complete Care at Bey Lea
06/2018 *kkk *k%k *kkkk *kk
Current *% * *kkkk *
Complete Care at Fairlawn
Edge 06/2017 *kkk *k Fokkkk K*kkk
Current *kkk *kk *kkkk *kk
Complete Care at Green
Acres 10/2017 *dkk Kk Jkk Jdkk Kk Fkk
Current *% * *kkkk *%
Complete Care at Green
Knoll 02/2019 *kkk Fkx Jkkk Kk Fkx
Current *kkkk *hkkk *kkk *kKk
Complete Care at Hamilton
06/2018 *kk *% *kkkk *k*k
G *kkkk *kkk *kkkk *%
Complete Care at Holiday
City 09/2019 % *% *dkk K%
Current *k%k *% *kkkk *k*k
Complete Care at Laurelton
06/2018 *k%k * % *kkkk *k%k
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Ownership Health Quality
Facility Since Overall Inspection | Measure Staffing
S *k%k *% *kkkk *kk
Complete Care at Linwood
06/2018 * * * k% kK%
Current *kkk *kk *kkkk *%
Complete Care at Shorrock
09/2019 *kkkk *kkk *kkkk *%
Current * Kk k *k%k *kkkk *k%k
Complete Care at Summit
Ridge 02/2019 FokKx *% *kkFk *%
Current *k%k *k%k *kkk *k%k
Complete Care at Whiting
10/2019 *kk *% *kkkk *k*k
Current *k%k *kkk *hkk *
Complete Care at Willow
Creek 04/2020 * * kK Hokk
Current *kkkk *kkk *kkkk *kkk
Complete Care at Woodlands
04/2020 *kkk *% *kkkk *kkk
Current *kkk *kk *kkkk *%
Complete Care at Brakeley
Park 07/2021 kK Fkk F*kKkk Fkk
Current *% * *kkkk *kkk
Complete Care at Burlington
Woods 07/2021 Fokk *k Fkkk F*kkk
G *% * *kkkk *kkk
Complete Care at Cedar
Grove 07/2021 *% * Fokk F*kkk
Current * * *k%k *kk
Cp mplete Care at Chestnut
Hill 04/2021 *% * Fokk K*kkk
Complete Care at Court Current *kkkk *kkk *kkkk *%

House
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Ownership Health Quality
Facility Since Overall Inspection | Measure Staffing
07/2021 *kkKk * kKK *kkKk *kkk
Current *% * *k kK *kkk
Complete Care at Inglemoor
07/2021 *kkk *k%k * k% *kkk
Current ** *% *k%k **
Complete Care at Kresson
View 07/2021 *kk kK *kk *%
Current ** * *kkk *kkk
Complete Care at Madison
07/2021 *% * * %k %k k * %k %k %k
Current * k% *k%k * k% *k%k
Complete Care at Marcella
07/2021 *k* *%* *k* *kkk
Current * k% *% *kkk *kkk
Mercerville Center
07/2021 *k*k *% *k*k *kkk
Current *% * * %k kKK *%
Windsor Gardens Care
Center 10/2021 % * *kkkk %
Current *kkkk * kKK *kkkk *kk
Complete Care at Park Place
07/2021 * %k %k %k * %%k *k %k *k%k
Current ** * * kKKK *k%k
Complete Care at Phillipsburg
07/2021 * * * %% * k%
Current * * *k%k *k%k
Complete Care at Voorhees
07/2021 ** * *%* *kkkk
Current * %% *% * %k kKK *%
Complete Care at Westffield
07/2021 * * *k*%k% * %%
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Ownership Health Quality

Facility Since Overall Inspection | Measure Staffing

Current *kk *kk *kkk *%
Complete Care at Barn Hill

08/2021 *k%k kK% *kKkk *k%k
Wisconsin

S * * *k %k *kk
Kensington Care & Rehab
Center 08/2017 *% * *kkkk *

Current *k%k *k%k *kkk *k%k
Manitowoc Healthcare Center

06/2018 *kkk *k%k *kkkk *kk

Current *% *% *hkk *%
Nazareth Health and Rehab
Center

06/2018 * * * Kk k * %

Current *kk *% *kk *kkk
Ridgewood Care Center

09/2017 *k%k *% *k%k *kkk

Current *k%k * k% *k%k *k%k
Villa Pines Living Center

06/2018 * k% *% *kkkk *kk

Current * * i **
Glendale Care and Rehab
Center 04/2021 * * Fkkk *%k
Maryland

Current *kkk *kk *k %k *kkk
Complete Care at Corsica
Hills

05/2021 *k kK *k%k *kkk *k kK

Current *k%k * % *kkkk *k%k
Complete Care at Heritage

05/2021 *k%k * % *k kK *kkk
Complete Care at La Plata Current i Fkkx i *x
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Ownership Health Quality

Facility Since Overall Inspection | Measure Staffing

05/2021 *kkkk *kkk *kkkk *%

Current *kk *% *kkk *kkk
Complete Care at Severna
Park 05/2021 kK *k FkKk *kkk

G *kkk *kkk *kkk *k%k
Complete Care at Multi
Medical Center 05/2021 ok Kok * k% *k Kk %k ek KKk
Pennsylvania

Current *kkkk *kkk *kkkk *kk
Complete Care at Berkshire

08/2021 *kkkk *kkkk *kkkk *k%k

L * % * % *k%k *k%k
Complete Care at Harston
Hall 05/2021 * k% *% * k% *kkk

Current *kkkk *hkkk *kkkk *kk
Complete Care at Lehigh

05/2021 *kkkk *kkkk *k kK *k%k
Delaware

S *kkkk *kk *kkkk *kkk
Complete_ Care at
Brackenville 06/2021 *kkkk *k%k *kkkk *k kK

Current *k%k *k%k *kkk *k%k
Complete Care at Hillside

06/2021 *kkkk *k*k *kkkk *hkkk

Current *k%k *% *k%k *kkk
Complete Care at Silverlake

06/2021 * k% *% * Kk k *kkkk
West Virginia

Current *k*k *% *% *kkk
Complete Care at Oak Ridge

06/2021 *% * *kkk *kkk
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Ownership Health Quality
Facility Since Overall Inspection | Measure Staffing
Current * %k %%k * k% * %% * %k %k
Complete Care at Dawnview
06/2021 * k% * %Kk * *k%k
Connecticut
Current ** *% *k*k *kk
Glendale Center
09/2021 *% *% * k% * k%
Current *% * * %k %k *k %k
Groton Regency Center
09/2021 * * *kkk *k%k
Current * * *kkk *kk
Harrington Court
09/2021 *%* * *kkk *kkk
Current * * * k% *k%k
Meriden Center
09/2021 *% *% * k% *%
Data date: 04/2022
End Dated Nursing Home Ownership
Health Quality
Facility Ownership Since Overall Inspection| Measure | Staffing
North Carolina
08/2018 * * *x *x
Complete Care at Asheville
06/2017 * * * *
04/2019 * * Fxx o
Complete Care at Charlotte
06/2017 * * ** **
04/2019 *%* *%* *%* *kk
Complete Care at Myers Park
06/2017 * * * **
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Enforcement History
A review of Complete Care at Brackenville for the period indicated above revealed the following:
e The facility was assessed a federal CMP of $650.00 on 7/19/2021 for failure to report COVID
data.

A review of Complete Care at Heritage for the period indicated above revealed the following:
e The facility was assessed a federal CMP of $650.00 on 9/6/2021 for failure to report COVID data.

A review of the information presented on CMS nursing home compare for Complete Care at Whiting for
the period indicated above revealed the following:

e Afederal CMP in the amount of $223,605 was assessed on 2/12/2021 the facility was found to be
not in compliance with 42 CFR §483.80 infection control regulations as it relates to the
implementation of the CMS and Centers for Disease Control and
Prevention (CDC) recommended practices for COVID-19.

A review of the information presented on CMS nursing home compare for Complete Care at Green
Knoll for the period indicated above revealed the following:

e Afederal CMP in the amount of $9,750 was assessed on 1/13/2021 the facility was found to be
not in compliance with 42 CFR §483.80 infection control regulations as it relates to the
implementation of the CMS and Centers for Disease Control and Prevention (CDC)
recommended practices for COVID-19.

A review of the information presented on CMS nursing home compare for Complete Care at Laurelton
for the period indicated above revealed the following:
e Afederal CMP in the amount of $6,923 was assessed on4/6/2021 The Facility failed to ensure
that medications that could cause significant harm if ingested were stored/secured and
inaccessible to cognitively impaired residents living on the dementia unit.

A review of the information presented on CMS nursing home compare for Complete Care at Fair Lawn
Edge for the period indicated above revealed the following:

e Afederal CMP in the amount of $5,000 was assessed on 1/5/2021 the facility was found to be not
in compliance with 42 CFR §483.80 infection control regulations as it relates to the
implementation of the CMS and Centers for Disease Control and Prevention (CDC)
recommended practices for COVID-19.

A review of the information presented on CMS nursing home compare for Complete Care at Arbors for
the period indicated above revealed the following:
e Afederal CMP in the amount of $31,430 was assessed on 1/27/2021 it was determined that the
facility failed to provide services necessary to prevent physical harm for a resident.

A review of the information presented on CMS nursing home compare for Kensington Care and Rehab
Center for the period indicated above revealed the following:

e Afederal CMP in the amount of $124,651 was assessed on 2/11/2020 the facility must ensure
that a resident receives care, consistent with professional standards of practice, to prevent
pressure ulcers and does notdevelop pressure ulcers unless the individual's clinical condition
demonstrates that they were unavoidable.

e 0On7/19/2021 Kensington Care and Rehab Center was cited for failure to provide appropriate
pressure ulcer care and prevent new ulcers from developing Federal Tag 686 at a G level.

e On7/19/2021 Kensington Care and Rehab Center was cited for failure to ensure that a nursing
home area is free from accident hazards and provides adequate supervision to prevent accidents
Federal Tag 689 at a G level.

e 0On4/25/2018 Kensington Care and Rehab Center was cited for failure to ensure that a nursing
home area is free from accident hazards and provides adequate supervision to prevent accidents
Federal Tag 689 at a G level.

e The facility was assessed federal CMP of $655.00 on 6/21/2021 for failure to report COVID data.

e Afederal CMP in the amount of $12,938 was assessed on 12/11/2018 the facility
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e failed to ensure that each resident is free from medications that restrain them, unless needed for
medical treatment.

A review of the information presented on CMS nursing home compare for Villa Pines Living Center for
the period indicated above revealed the following:
e Afederal CMP in the amount of $53,294 was assessed on 8/6/2020 the facility
failed to ensure residents were free from sexual abuse.

A review of the information presented on CMS nursing home compare for Manitowoc Healthcare Center
for the period indicated above revealed the following:
e Afederal CMP in the amount of $13,000 was assessed on 5/12/2021 the facility
must establish and maintain an infection prevention and control program designed to provide a
safe, sanitary, and comfortable environment and to help prevent the development and
transmission of communicable diseases and infections.

A review of Complete Care at Chestnut Hill for the period indicated above revealed the following:
e The facility was assessed a federal CMP of $983.00 on 5/10/2021 for failure to report COVID
data.

A review of Complete Care at Willow Creek for the period indicated above revealed the following:
e The facility was assessed a federal CMP of $650.00 on 4/12/2021 for failure to report COVID
data.

A review of Complete Care at Barn Hill for the period indicated above revealed the following:
e The facility was assessed federal CMPs of $650.00 on 9/6/2021 and $975.00 on 9/13/2021 for
failure to report COVID data.

A review of Glendale Care and Rehab Center for the period indicated above revealed the following:
e 0On7/13/2021 Glendale Care and Rehab Center was cited for failure to provide appropriate
pressure ulcer care and prevent new ulcers from developing Federal Tag 686 at a G level.
e The facility was assessed federal CMPs of $650.00 on 8/16/2021 and $975.00 on 8/30/2021 for
failure to report COVID data.

A review of the information presented on CMS nursing home compare for Ridgewood Care Center for
the period indicated above revealed the following:
e Afederal CMP in the amount of $10,716 was assessed on 7/31/2019 the facility
failed to ensure that a nursing home area is free from accident hazards and provides adequate
supervision to prevent accidents.
e 0On4/9/2018 Ridgewood Care Center was cited for failure to provide appropriate pressure ulcer
care and prevent new ulcers from developing Federal Tag 686 at a G level.

A review of Complete Care at Meriden for the period indicated above revealed the following:
e 0On 10/25/2021 Complete Care at Meriden was cited for failure to ensure that a nursing home
area is free from accident hazards and provides adequate supervision to prevent accidents
Federal Tag 689 at a G level.

A review of the information presented on CMS nursing home compare for Complete Care at Burlington
Woods for the period indicated above revealed the following:
e Afederal CMP in the amount of $11,300 was assessed on 7/29/2021. The facility
failed to ensure the following: proper medical gas storage and administration areas; install smoke
barrier doors that can resist smoke for at least 20 minutes; add doors in an exit area that do not
require the use of a key from the exit side unless in case of special locking arrangements; keep
aisles, corridors, and exits free of obstruction in case of emergency; have exits that are
accessible at all times; ensure heating and ventilation systems that have been properly installed
according to the manufacturer's instructions.
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Conclusion
The individual background review indicates the applicants have met the standard for approval as set forth
in Public Health Law §2801-a(3). There will be no changes to beds or services as a result of this project.

| Financial Analysis

Operating Budget
The applicant has provided the current year (2020) results, and the first- and third-year operating budget,
in 2022 dollars, after the change in ownership. The budget is summarized below:

Current Year Year One Year Three

Revenues Per Diem Total Per Diem Total Per Diem Total
Medicare FFS $800.09  $4,704,551 $756.23 $4,295,400 $764.96 $4,345,000
Medicare MC $640.07 $625,990 $650.00 $635,700  $650.00 $635,700
Medicaid FFS $277.58 $5,952,072 $294.80 $5,697,602 $294.80 $5,697,602
Medicaid MC $277.58 $2,258,113  $294.80 $2,398,198 $294.80 $2,398,198
Commercial FFS $325.00 $49,075 $443.69 $2,954,100 $448.11 $2,983,500
Private Pay $364.45 $338,940 $387.62 322,500 $391.95 $326,100
Other Oper Rev $1,861 $1,200 $1,200
Non-Oper Rev $1,065,352 $0 $0
Total $14,995,954 $16,304,700 $16,387,300
Expense:

Operating $397.93 $14.929,031 $332.29 $13,826,503 $338.62 $14,090,000
Capital $34.32  $1.287.584 $44.41  $1.847.892 $38.72 $1.611.000
Total Expenses $432.25 $16,216,615 $376.70 $15,674,395 $377.34 $15,701,000
Net Income (Loss) ($1,220,661) $630,305 $686.300
Patient Days 37,517 41,610 41,610
Utilization % 85.66% 95.00% 95.00%
Breakeven % 92.63% 91.33% 91.02%

The following is noted for the submitted budget:
¢ Medicaid revenue is based on the facility’s current 2020 Medicaid Regional Pricing rate. The
Medicare, Private Pay, and Commercial rates are based on the current (2020) rates being received
by the facility.

Utilization by payor source currently and after the change in ownership is as follows:

Payor Current Year Years One & Three
Medicare FFS 15.67% 13.65%
Medicare MC 2.61% 2.35%
Medicaid FFS 57.16% 46.45%
Medicaid MC 21.68% 19.55%
Private Pay 2.48% 2.00%
Commercial FFS 4% 16.00%

Total 100.00% 100.00%

¢ Breakeven utilization is projected at 91.33% or 40,001 patient days for Year One and 91.02% or
39,867 patient days for Year Three. The Ross Center occupancy rate was 91.7% as of March 30,
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2022, which was higher than the combined occupancy rate of 84.3% for all nursing homes in Suffolk
County.

e The facility’s Medicaid admissions, which were 44.7% in 2018, 33.0% in 2019 and 29.6% in 2020 are
above Suffolk County’s 75% threshold rate of 18.7% in 2018, 15.0% in 2019 and 15.4% in 2020.

¢ In 2019 Ross had Commercial utilization of over 13%. Due to the pandemic, the reported 2020
utilization dipped significantly, and the projected years are based on a return to pre-pandemic
utilization trends. Commercial utilization is currently at 13.24% as of February 28, 2022.

Asset Purchase Agreement

The applicant submitted an executed APA to acquire certain assets related to the RHCF’s operations to
be effectuated upon approval by the PHHPC. The terms are summarized below:

Date: 10/30/2020

Seller: Ross Acquisition, LLC

Purchaser: Ross Opco, LLC

Assets All cash/deposits, cash equivalents and short-term investments on hand as of the
Transferred: closing date that were notin existence as of the effective date; all accounts

receivable for services performed on or after the effective date; all checking, savings
and operating accounts of the seller related to the business; All inventory; all
stimulus funds that purchaser is entitled to all books and records, except for any
proprietary information; all assigned contracts; all tangible personal property located
at the property; Permits; Goodwill; Medicare/Medicaid/ provider numbers; provider
agreements and all computer applications, operating, security or programming
software owned by seller and used in the operation of the business; all other assets
owned by seller solely used in and necessary for the operation of the business.

Excluded Cash/Cash Equivalents; All Accounts Receivable and other rights to payment from
Assets: third parties prior to the effective date; all prepaid expenses, advance payments,
security deposits and other prepaid items and duties immediately prior to the
effective date, all tax returns, records and financial statements of seller and its
affiliates, corporate minute books, stock ledgers and other books and records, all the
rights of seller under this agreement and all transaction documents

Assumed Accounts payable arising on or after the effective date, all liabilities of the Business,
Liabilities including, without limitation, those arising under the assigned contracts, which relate
to the operation of the Business on or after the Effective date, all liabilities of the
business relating to any business assets in respect of any period on or after the
effective date and all liabilities expressly assumed by purchaser

Purchase $9,600,000
Price:

Payment of In full at closing
Purchase

Price:

The purchase price of the operations is proposed to be satisfied with $1,920,000 in members’ equity and
aloan of $7,680,000.

Meridian Capital Group has provided the facility with a letter of interest for the loan financing with a 25-
year term at a 5% interest rate.

The applicant submitted an original affidavit, which is acceptable to the Department, in which the
applicant agrees, notwithstanding any agreement or understanding between the applicant and the
transferor to the contrary, to be liable and responsible for any Medicaid overpayments made to the facility
and/or surcharges, assessments or fees due from the transferor pursuant to Article 28 of the Public
Health Law with respect to the period of time prior to the applicant acquiring its interest, without releasing
the transferor of its liability and responsibility. As of March 30, 2022, the facility had no outstanding
Medicaid liabilities.
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Lease Agreement
The applicant submitted a draft lease agreement, the terms of which are summarized below:

Premises: | 120-bed RHCF located at 839 Suffolk Avenue, Brentwood (Suffolk County)
Landlord: Ross Propco, LLC

Tenant: Ross Opco, LLC
Term: 10 years
Rent: $1,541,895 Annually for year one with an annual 2% raise from years two-ten

Provisions: | Taxes, insurance, repairs and maintenance, improvements, and alterations.

The lease arrangement is a non-arm’s length agreement. The applicant has submitted an original
affidavit attesting to the relationship between landlord and tenant.

Capability and Feasibility

Ross OPCO, LLC d/b/a Ross Center for Nursing and Rehabilitation will acquire the RHCF’s operations for
$9,600,000 funded via $1,920,000 in members’ equity and a loan of $7,680,000 with a 25-year term at a
5% interest rate. There are no project costs associated with this application.

The working capital requirement is $2,612,399 based on two months of first-year expenses. Working
capital will be satisfied via equity from the proposed members. BFA Attachment A, the proposed
members’ net worth summaries, shows sufficient assets overall to meet the acquisition and working
capital equity requirements. Nosson Stein and Peretz Stein do not have sufficient equity to fully fund their
portion of the purchase price and the working capital equity requirement and Shalom Stein has provided
an affidavit confirming he will contribute personal resources disproportionate to his membership interest in
the operations to fund any other proposed member’s equity shortfall. BFA Attachment C provides the pro
forma balance sheet as of the first day of operation, which indicates a positive members’ equity of
$2,143,500.

The submitted budget indicates net incomes of $630,305 for the first year and $686,300 for the third year.
The budget appears reasonable.

BFA Attachment D presents a financial summary of Ross Acquisition, LLC D/B/A Ross Center for Health
and Rehabilitation for the period 2018 through 2020. As shown, the 2018-2020 Certified Financial
Summary indicates the facility had an average negative net asset position, an average negative working
capital position, and generated an average operating loss of $1,091,348 for the period 2018-2020. The
Internal Financials Summary as of 12/31/21 shows the facility has both negative working capital and net
asset position and generating a net income of $753,448.

Leadership implemented changes to reduce expenses and improve revenue after the June 2016 change
in ownership. It was determined that operating costs were not in line with the facility size and billing
issues were discovered in 2019. Both issues had a significant negative impact on operating results. The
expense base has now been aligned with the facility scale and a new billing company has been retained.
The operating loss for 2020 was due to the reduced census and increased expenses resulting from the
COVID-19 pandemic. Occupancy rates have recovered to almost pre-pandemic levels. In 2019, Ross
Center's occupancy was 94.8%. As stated previously, occupancy as of 3/31/22 was 91.7% This
combined with the other initiatives mentioned has resulted in a positive net income as of 12/31/21

Conclusion
The applicant demonstrated the capability to proceed in a financially feasible manner.
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| Attachments |

LTCOP Attachment A Long Term Care Ombudsman Program Recommendation

BFA Attachment A Net Worth Summary, Members of Ross Opco, LLC
Organizational Chart of the Proposed Members of the RHCF

BFA Attachment B Operations

BFA Attachment C Pro Forma Balance Sheet
2018-2020 Certified and 1/1/21-12/31/21 Internal Financial

BFA Attachment D Summary of Ross Acquisition, LLC D/B/A Ross Center for Health
and Rehabilitation
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RESOLUTION

RESOLVED, that the Public Health and Health Planning Council, pursuant to the
provisions of Section 2801-a of the Public Health Law, on this 2nd day of June 2022, having
considered any advice offered by the Regional Health Systems Agency, the staff of the
New York State Department of Health, and the Establishment and Project Review Committee of
this Council and after due deliberation, hereby proposes to approve the following application to
establish Ross OPCO LLC as the new operator of Ross Center for Nursing and Rehabilitation, an
existing 120 bed skilled nursing facility located at 839 Suffolk Avenue, Brentwood, and with the
contingencies, if any, as set forth below and providing that each applicant fulfills the
contingencies and conditions, if any, specified with reference to the application, and be it further

RESOLVED, that upon fulfillment by the applicant of the conditions and
contingencies specified for the application in a manner satisfactory to the Public Health and
Health Planning Council and the New York State Department of Health, the Secretary of the
Council is hereby authorized to issue the approval of the Council of the application, and be it
further

RESOLVED, that any approval of this application is not to be construed as in any
manner releasing or relieving any transferor (of any interest in the facility that is the subject of
the application) of responsibility and liability for any Medicaid (Medicaid Assistance Program --
Title XIX of the Social Security Act) or other State fund overpayments made to the facility
covering the period during which any such transferor was an operator of the facility, regardless
of whether the applicant or any other entity or individual is also responsible and liable for such
overpayments, and the State of New York shall continue to hold any such transferor responsible
and liable for any such overpayments, and be it further

RESOLVED, that upon the failure, neglect or refusal of the applicant to submit
documentation or information in order to satisfy a contingency specified with reference to the
application, within the stated time frame, the application will be deemed abandoned or
withdrawn by the applicant without the need for further action by the Council, and be it further

RESOLVED, that upon submission of documentation or information to satisfy a
contingency specified with reference to the application, within the stated time frame, which
documentation or information is not deemed sufficient by Department of Health staff, to satisfy
the contingency, the application shall be returned to the Council for whatever action the Council
deems appropriate.

NUMBER: FACILITY/APPLICANT:

202269 E Ross OPCO LLC d/b/a
Ross Center for Nursing and Rehabilitation



APPROVAL CONTINGENT UPON:

1.

Submission of a commitment signed by the applicant which indicates that, within two years
from the date of the council approval, the percentage of all admissions who are Medicaid and
Medicare/Medicaid eligible at the time of admission will be at least 75 percent of the
planning area average of all Medicaid and Medicare/Medicaid admissions, subject to possible
adjustment based on factors such as the number of Medicaid patient days, the facility’s case
mix, the length of time before private paying patients became Medicaid eligible, and the
financial impact on the facility due to an increase in Medicaid admissions. [RNR].
Submission of an executed Certificate of Amendment of the Articles of Organization of Ross
OPCO, LLC, acceptable to the Department. [CSL]

Submission of a photocopy of an amended and executed Lease Agreement between Ross
PROPCO, LLC and Ross OPCO, LLC, acceptable to the Department. [CSL]

Submission of an executed building lease, acceptable to the Department of Health. [BFA]
Submission of an executed loan commitment, acceptable to the Department of Health. [BFA]

APPROVAL CONDITIONAL UPON:

1.

This project must be completed by one year from the date of the recommendation letter,
including all pre-opening processes, if applicable. Failure to complete the project by this
date may constitute an abandonment of the project by the applicant and an expiration of the
approval. It is the responsibility of the applicant to request prior approval for any extension
to the project approval expiration date. [PMU]

Documentation submitted to satisfy the above-referenced contingencies shall be submitted within

sixty (60) days. Enter a complete response to each individual contingency via the New York
State Electronic Certificate of Need (NYSE-CON) system by the due date(s) reflected in the
Contingencies Tab in NYSE-CON.
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Project # 192026-E
Eastside Opco LLC d/b/a
East Side Nursing & Rehab

Residential Health Care Facility
Establishment

County: Wyoming
Acknowledged: August 2, 2019

Program:
Purpose:

Executive Summary

Description

Eastside Opco LLC, d/b/a East Side Nursing
and Rehab, a New York limited liability
company, requests approval to be established
as the new operator of East Side Nursing Home
(East Side), an 80-bed, proprietary business
corporation, Article 28 Residential Health Care
Facility (RHCF) located at 62 Prospect Street,
Warsaw (Wyoming County). East Side Nursing
Home, Inc., whose sole memberis A. John
Bartholomew, Sr., is the current operator of the
facility. The real property is owned by Eastside
JM Propco LLC, which purchased the property
on December 21, 2018. Upon approval of this
application by the Public Health and Health
Planning Council (PHHPC), the new facility
operator will be Eastside Opco LLC, and the
facility will be named East Side Nursing and
Rehab.

On October 11, 2017, Eastside Opco LLC
entered into the APA with East Side Nursing
Home, Inc. for the sale and acquisition of the
RHCF operating interests for a purchase price of
$100,000.

The proposed operator is Eastside Opco, LLC,
whose members are listed below:

CME JM OPCO Holdings, LLC | 100%
Members %
Jennifer Farkas 45%
Eli Gibber 15%
Avrohom (Josh) Brown * 30%
Michael Lebovics 10%

Total 100%

* Managing member

Concurrently under review is CON 192027 in
which the proposed members of this application
are seeking approval to acquire the operating
interests of Crest Manor Living and
Rehabilitation Center (Crest Manor) an 80-bed
RHCEF located in Fairport (Monroe County).

On October 10, 2017, Milrose Nation Trust LLC
(Milrose) negotiated an Agreement for
Transaction Documents (ATD) and a Contract of
Sale (COS) for the operating and realty interests
in East Side and Crest Manor RCHFs. The
interests in Eastside were subsequently
transferred to Eastside OPCO, LLC and
Eastside JM Propco LLC (operations and realty,
respectively). Upon PHHPC approval the
operations of East Side are being assigned to
the proposed Operators who will then enter a
non-arms-length lease for the real property.

OPCHSM Recommendation
Contingent Approval

Need Summary

There will be no changes to beds or services as
a result of this project.

Program Summary

The individual background review indicates the
applicants have met the standard for approval as
set forth in Public Health Law §2801-a(3)(b).
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Financial Summary Budget YearOne  YearThree

Eastside Opco LLC will acquire the RHCF Revenues $7,814,900  $7,869,300
operations for $100,000 funded by members’ Expenses 7443200  7.444.400
equity. There are no project costs associated Net Income $371,700 $424,900

with this application.
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Long Term Care Ombudsman Program
The LTCOP recommends Contingent Approval (See LTCOP Attachment A).

Health Systems Agency
There will be no HSA recommendation for this project.

Office of Primary Care and Health Systems Management

Approval contingent upon:

1. Submission of a commitment signed by the applicant which indicates that, within two years from the
date of the council approval, the percentage of all admissions who are Medicaid and
Medicare/Medicaid eligible at the time of admission will be at least 75 percent of the planning area
average of all Medicaid and Medicare/Medicaid ad missions, subject to possible adjustment based on
factors such as the number of Medicaid patient days, the facility's case mix, the length of time before
private paying patients became Medicaid eligible, and the financial impact on the facility due to an
increase in Medicaid admissions. [RNR]

2. Submission of an executed lease agreement, acceptable to the Department of Health. [BFA]

3. Submission of a photocopy of the Certificate of Assumed Name, acceptable to the Department. [CSL]

4. Submission of a photocopy of an amended and executed Articles of Organization, acceptable to the
Department. [CSL]

5. Submission of a photocopy of an amended and executed Operating Agreement, acceptable to the

Department. [CSL]

6. Submission of a photocopy of an amended and executed Operations Transfer Agreement, acceptable
to the Department. [CSL]

7. Submission of a photocopy of an amended and executed Lease Agreement, acceptable to the
Department. [CSL]

8. Submission of a photocopy of an amended and executed Medicaid Affidavit, acceptable to the
Department. [CSL]

9. Submission of a photocopy of an amended and executed Application for Authority for CME JM Opco
Holdings LLC, acceptable to the Department. [CSL]

10. Submission of a photocopy of an amended and executed Operating Agreement for CME JM Opco
Holdings LLC, acceptable to the Department. [CSL]

Approval conditional upon:

1. The project mustbe completed within one year from the date of the Public Health and Health
Planning Council recommendation letter. Failure to complete the project within the prescribed time
shall constitute an abandonment of the application by the applicant and an expiration of the approval.
[PMU]

Council Action Date
June 2, 2022
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Project #192026-E Exhibit Page 3



| Need and Program Analysis

Facility Information

Existing Proposed
Facility Name East Side Nursing Home East Side Nursing and Rehab
Address 62 Prospect St. Same
Warsaw, NY 14569 (Wyoming)
RHCF Capacity 80 beds Same
ADHCP Capacity N/A N/A
Type of Operator Business Corporation Limited Liability Company
Class of Operator Proprietary Proprietary
Operator East Side Nursing Home, Inc. | Eastside Opco, LLC
Shareholder Member

A. John Batholomew, Sr. 100% | CME JM OPCO Holdings LLC 100%

Members

Avrohom Josh Brown* 30%
Jennifer Farkas 45%
Eli Gibber 15%
Michael Lebovics 10%

*Managing Member

This project seeks approval to certify Eastside OPCO LLC as the new operator of the 80-bed residential
health care facility located at 62 Prospect Street, Warsaw, 14569 currently operated as Eastside Nursing
Home Nursing and Rehabilitation at Westffield.

Analysis
East Side Nursing Home
vs. Wyoming County
100.0%
95.0%
2
©
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> 90.0%
c
©
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3 85.0%
[S)
o
80.0%
75.0%
2015 2016 2017 2018 2019 2020
e Fa st Side Nursing 91.8% 86.1% 78.1% 79.2% 89.4% 92.0%
= e == \\'yoming County 90.0% 91.2% 89.9% 90.9% 93.9% 95.6%
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The applicant reports that there are a variety of reasons for the decline in occupancy from 2016 through
2018, including the operator's intent to sell the facility and the resulting staff turnover. Since May 2019,
Avrohom Josh Brown, one of the members of the proposed operator, has been involved in the day-to-day
operations as Chief Operating Officer. As a result, the facility has seen improvement in the current
occupancy. Based on weekly census data, current occupancy, as of March 16, 2022, was 93.8% for the
facility and 94.5% for Wyoming County.

Access

Regulations indicate that the Medicaid patient ad missions standard shall be 75% of the annual
percentage of all Medicaid admissions for the long-term care planning area in which the applicant facility
is located. Such planning area percentage shall not include residential health care facilities that have an
average length of stay of 30 days or fewer. If there are four or fewer residential health care facilities in the
planning area, the applicable standard for a planning area shall be 75% of the planning area percentage
of Medicaid admissions, or of the Health Systems Agency area Medicaid admissions percentage,
whichever is less. In calculating such percentages, the Department will use the most current data which
have been received and analyzed by the Department. An applicant will be required to make appropriate
adjustments in its admission policies and practices so that the proportion of its own annual Medicaid
patient admissions is at least 75% of the planning area percentage or the Health Systems Agency
percentage, whichever is applicable.

East Side Nursing Home’s Medicaid admissions rate was above the threshold of 75% of the Wyoming
County, as demonstrated in the table below.

Medicaid Access 2018 | 2019 | 2020

Wyoming County Total 34.4% | 23.8% | 25.0%
Wyoming Threshold Value | 25.8% | 17.9% | 18.8%

Eastside Nursing Home 27.9% | 26.1% | 24.5%

Characterand Competence

Avrohom Josh Brown is a licensed nursing home administrator in New York. He reports concurrent
employment as the Chief Operating Officer at Crest Manor Living and Rehabilitation and East Side
Nursing and Rehabilitation Center. He reports prior employment as the Licensed Nursing Home
Administrator at Oakland Rehabilitation and Healthcare Center in Oakland, NJ, Administrator at
Brentwood Rehabilitation and Healthcare Center located in Danvers, MA, Assistant Administrator at
Oakland Rehabilitation and Healthcare in Oakland, NJ, and Administrator in Training at New Eastwood
Rehabilitation and healthcare in Easton, PA. Avrohom Josh Brown holds a B.A. from Fairleigh Dickinson
University and discloses ownership interests in the following health care facilities:

Massachusetts Nursing Home:
Park Ave Health Center (27.5%) 09/2021-Present

Jennifer Farkas reports employment as a real estate consultant at Ocean Miracle, which is a commercial
real estate firm in Lakewood, NJ, and reports previous employment as a Real Estate Investor. She
indicates that she has a high school diploma. Jennifer Farkas discloses no health facility ownership. She
is concurrently being reviewed for CON 192027 Crest Manor Living and Rehabilitation Center and
discloses a 15% interest in the real property of the subject facility, as well as a 15% interest in Crest
Manor Living and Rehabilitation Center.

Eli Gibber reports self-employment as the owner of TG Realty located in Lakewood, NJ. He reports
previous employment as an Asset Manager at FBE, a real estate business located in NY, NY, and a
commercial mortgage broker at Eastern Union located in Howell, NJ. Eli Gibbler indicates that before this
he studied at Beth Medrash Govoha. He discloses no health facility ownership.

Michael Lebovics reports employment as President of Innovative Supply Group, LLC a supplier of
medical supplies to residents in nursing homes located in Lakewood, NJ., and concurrent employment in
sales at Wound Care Concepts, a company located in Bristol, PA. Michael Lebovics holds a master's
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degree from Beth Medrash Govoha and has taken business enrichment courses at Professional Career
Services. He discloses no health facility ownership.

Avrohom Josh Brown, Jennifer Farkas, Eli Gibber, and Michael Lebovics are concurrently being
reviewed for CON 192027 Crest Manor Living and Rehabilitation Center.

Quality Review

The Nursing Home Compare website now includes information to alert consumers about abuse or neglect
in nursing homes. Facilities that have been recently cited for resident harm or potential harm for abuse or
neglect are indicated with an icon of a red circle with a hand in it.

Avrohom Josh Brown has an ownership interest in Park Avenue Health Center. This facility has had two
harm level enforcements since he began his ownership interest. The applicant states that the steps taken
to address these issues include replacing the ad ministrator and the director of nursing, increasing staff
levels and that all staff have been trained in abuse education.

Ownership Health Quality

Facility Since Overall Inspection| Measure | Staffing
New York
East Side Nursing Home Subject Facility ke e R **
Massachusetts

Current * * * k%% * %%
Park Ave Health Center

09/2021 *% *k* *kk*k *

Data date: 04/2022
Enforcement History
A review of the operations of Park Ave Health Center for the period indicated above indicates the
following:
e The facility was assessed a federal CMP of $650 on September 27, 2021, for failure to report
COVID data.
e A Federal CMP of $7,345 was assessed for September 20, 2021, survey findings relating to
Freedom from Abuse, Neglect, and Exploitation Deficiencies
e A Federal CMP of $15,000 was assessed for November 23, 2021, survey findings relating to
Freedom from Abuse, Neglect, and Exploitation Deficiencies

Avrohom Josh Brown is the Chief Operating Officer of East Side Nursing Home and Crest Manor Living
and Rehabilitation since May 2019.

A review of the operations of East Side Nursing Home for the period indicated above indicates the
following:
e The facility was assessed a federal CMP of $650 on 07/05/2021 for failure to report COVID data.
e The facility was fined $2,000 pursuant to Stipulation and Order NH-21-146 issued 7/7/2021 for
surveillance findings on 12/31/2020. Deficiencies were found under 10 NYCRR 415.19(a)(1) —
Infection Control - Screening.

A review of the operations of Crest Manor Living and Rehabilitation for the period indicated above
indicates the following:
e The facility was assessed a federal CMP of $655 on 07/12/2021 for failure to report COVID data.

Conclusion

The individual background review indicates the applicants have met the standard for approval as set forth
in Public Health Law §2801-a(3)(b). There will not be any changes to beds, services, or utilization in the
area resulting from this change in ownership.
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| Financial Analysis |

Operating Budget
The applicant has provided the current year (2020) results and the first- and third-year operating budget,
in 2022 dollars, after the change in ownership. The budgetis summarized below:

Current Year Year One Year Three
Per Diem Total Per Diem Total Per Diem Total

Revenues

Commercial FFS $270.90 $273,338 $270.90 $273,340 $286.32 $288,900
Medicare FFS $627.15 1,428,023 $561.08 1,907,100 $572.29 1,945,200
Medicare MC $379.87 477,494 $380.00 477,660 $379.95 477,600
Medicaid FFS $175.84 2,603,006 $207.55 3,163,946 $207.55 3,163,946
Medicaid MC $185.27 849,476 $207.58 951,754 $207.58 951,754
Private Pay $404.09 1,210,261 $356.97 1,011,300 $359.97 1,011,300
All Other 32,960 29,800 30,600
Total Op. Rev. $6,874,558

CARES Act Funds $97,774

Total Revenue $6,972,332 $7,814,900 $7,869,300
Expenses

Operating $241.72 $6,508,532 $247.76  $7,018,200 $247.80 $7,019,400
Capital $18.16 488,950 $15.00 $425.000 $15.00 425,000
Total Expenses $259.88 $6,997,482 $262.76 $7,443,200 $262.80 $7,444,400
Net Income/(Loss) ($25,150) $371,700 $424,900
Patient Days 26,926 28,327 28,327
Occupancy 92.21% 97.01% 97.01%
Breakeven 92.54% 92.40% 91.77%

* All Other revenue includes interestincome and vendor rebates/refunds.

The following is noted for the submitted RHCF operating budget:

¢ Private Pay and Commercial rates are based on similar facilities in the same geographical area.

¢ Medicaid revenue is based on the facility’s current 2020 Medicaid Regional Pricing rate plus
assessments.

e The $32,960 variance between the 2020 operating revenue in the certified financial statements and
the total Current Year revenue reported in the budget is All Other revenue listed above. In the
financial statements, this amountis reported on a non-operating line labeled Other Income.

e The $25,150 net loss reported in the Current Year 2020 is due to revenue and expense fluctuations
resulting from the COVID-19 pandemic. This net loss is inclusive of $97,774 in CARES Act funds
recognized as revenue as of December 31, 2020. The remaining $481,552 of CARES Act funds was
reported as deferred revenue on the 2020 Certified Financial Statements.

¢ Avrohom (Josh) Brown, one of the proposed members, has been employed at East Side as the Chief
Operating Officer to help improve operations since May 1, 2019. He has positively impacted
operations resulting in increased admissions with occupancy increasing from 79.2% in 2018 to
89.40% in 2019. Occupancy remained high at 92.21% during 2020 but declined to 82.12% in 2021
due to the impact of the COVID-19 pandemic, which adversely affected the facility. Once the facility
was COVID-free, occupancy improved as evidenced by average occupancy of 86.28% between
March and December of 2021 and an occupancy rate reaching 91.05% in December 2021. January
2022 occupancy level reached 97.06%. Wyoming County occupancy rates for December 2021 and
January 2022 are 89.4% and 90.4%, respectively.

e The breakeven utilization is projected at 92.40% for the first year.

In 2020, Medicaid admissions of 24.5% exceeded Wyoming County’s 75% threshold rates of 18.8%.
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¢ Initiatives to meet the projected occupancy rate of 97.01% in Years One and Three include:
o Review of existing and potentially new programs to better meet community needs.
o Additional outreach to upstream and downstream providers with emphasis on creating new
marketing programs.
o Periodic retraining of case managers who work with hospital discharge planners on hard-to-
place patients and understanding how the skilled nursing facility can meet their needs.

Utilization by payor source for the first- and third-year after the change in ownership is summarized below:

Payor Current Year Years One & Three
Commercial 3.75% 3.56%
Medicare 13.13% 16.44%
Medicaid 72.00% 70.00%
Private Pay 11.12% 10.00%

Total 100.00% 100.00%

Agreement for Transaction Documents

The applicant submitted an executed ATD to hold all rights and obligations subject to terms of the ATD.
The terms are summarized below:

Date: October 10, 2017

Assignor Milrose National Trust LLC

(Seller):

Assignee Eastside Opco LLC, Eastside Propco LLC,

(Buyer): Crest Opco LLC and CrestPropco LLC

Transaction: Milrose negotiated Asset Purchase Agreements and Contracts of Sale (collectively,

the “Transaction Documents”) for the sale of the operations and real property for
East Side located at 62 Prospect Street, Warsaw, NY, and Crest Manor located at
6745 Pittsford Palmyra Rd, Fairport, NY. Milrose and Buyer agreed Buyer shall be
entitled to enter into the Transaction Documents rather than Milrose and hold all
rights and obligations subject to the terms of ATD.

Asset Purchase Agreement
The applicant has submitted an executed APA to acquire the RHCF’s operating interests, which will
become effective upon PHHPC approval. The terms are summarized below:

Date: October 11, 2017
Seller: Eastside Nursing Home Inc.
Buyer: Eastside Opco LLC

Asset Acquired: | The business and operation of the facility; leasehold improvements, furniture,
fixtures and equipment owned or leases by seller; inventory, supplies, and other
articles of personal property; transferable contracts, agreements, leases and
undertakings; resident funds in trust, security deposits and prepayments; manuals
and computer software; resident/patient records; goodwill; all books and records
relating to the facility; licenses and permits; Medicare and Medicaid provider
numbers; rate increases and/or lump sum or other payments, resulting from rate
appeals, audits or otherwise; patient claims, accounts receivable on and after
closing date; leases and assets of seller relating to the facility.

Excluded Assets: | Amounts due from parties related to seller; seller's cash and cash equivalents;
prepaid expenses; claims, causes of action and legal rights for periods prior to the
closing date; receivables from any affiliated of seller; and payments madein
connections with "Universal Appeal Settlement".

Purchase Price: | $100,000

Payment of $100,000 due at closing.
Purchase Price:
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The purchase price of the operations is to be satisfied via proposed members’ equity.

The applicant has submitted an original affidavit, which is acceptable to the Department, in which the
applicant agrees, notwithstanding any agreement, arrangement, or understanding between the applicant
and the transferor to the contrary, to be liable and responsible for any Medicaid overpayments made to
the facility and/or surcharges, assessments or fees due from the transferor pursuant to Article 28 of the
Public Health Law with respect to the period of time prior to the applicant acquiring its interest, without
releasing the transferor of its liability and responsibility. As of April 15, 2020, the facility had no
outstanding Medicaid liabilities.

Lease Agreement
The applicant submitted a draft lease agreement, the terms of which are summarized below:

Premises: | 80-bed RHCF located at 62 Prospect Street, Warsaw, NY 14569
Landlord: Eastside JM Propco LLC

Lessee: Eastside Opco LLC
Term: 10 years from Commencement Date
Rent: $405,000 ($33,750 per month) during the first 12-month period after Commencement

Date; $441,000 ($36,750 per month) during the subsequent four 12-month periods
through 2024; Base rent shallincrease 1.5% over previous year from 2024 through
remainder of the Term. The tenant shall provide a $67,500 security deposit to the
landlord upon execution of the lease.

Provisions: | Taxes, insurance, repairs and maintenance, improvements, and alterations.

The applicant has submitted an affidavit stating the lease between the property owner and the lessee is a
non-arm’s length arrangement due to common ownership. The applicant has submitted letters from two
NYS licensed realtors attesting to the reasonableness of the per square footage rental.

Capability and Feasibility
Eastside Opco LLC will acquire the RHCF’s operations for $100,000 funded via members’ equity. There
are no project costs associated with this application.

The working capital requirement is estimated at $1,240,533 based on two months of first-year expenses.
Working capital will be satisfied via equity from the proposed members. BFA Attachment A shows the
proposed members’ net worth summary, indicating sufficient resources overall to meet the acquisition and
working capital equity requirements. Michael Lebovics has provided an affidavit confirming their
willingness to contribute personal resources disproportionate to their membership interestin the
operations to cover any other proposed member’s equity shortfall. BFA Attachment E provides the Pro-
forma balance sheet as of the first day of operation, which indicates a positive members’ equity of
$1,876,100. It is noted that assets include $400,000 in goodwill, which is not an available liquid resource,
nor is it recognized for Medicaid reimbursement purposes. Excluding goodwill, members’ equity would be
$1,476,100. The submitted budget indicates that netincome of $371,700 and $424,900 will be generated
for the first- and the third year, respectively. The budget appears reasonable.

BFA Attachment B is the Financial Summary of East Side Nursing Home for 2019 through January 31,
2022. As shown, the RHCF maintained a positive working capital position and positive equity from 2019
through 2022. In 2019 and 2020 East Side reported operating losses of $576,725 and $58,110,
respectively. The 2019 operating loss is attributable to lower utilization in the first four months of
operation. With the oversight of Avrohom Brown as Chief Operating Officer since May 2019, occupancy
rates have improved, and the applicant anticipates occupancy to continue to improve as the impacts from
the pandemic stabilize. The 2019 operating loss was offset by $924,384 in other income, comprised of
$110,292 in other income and $814,092 in income recognized for the forgiveness of debt attributable to a
sale of property previously leased by East Side to an unrelated third party. In connection with the sale, the
$814,092 note payable reported on East Side’s financial statements was forgiven and recognized as
income, resulting in a net income of $347,659.
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The $58,110 operating loss reported in 2020 is attributable to revenue and expense fluctuations resulting
from the COVID-19 pandemic and was offset by other income of $32,960, resulting in a net loss of
$25,150 as presented in Attachment C. During 2020, East Side reported receipt of $579,296 in CARES
Act funding of which $97,774 was recognized as revenue in 2020 with remaining $481,552 categorized
as deferred revenue and were retained by the facility. During this period, East Side reported receipt of
Paycheck Protection Program funds for $792,286, which met the expenditure criteria set forth by the U.S.
Small Business Administration. The funds were fully retained by the applicant. The organization also took
an Economic Injury Disaster Loan amounting to $150,000 with an interest rate of 3.75% for 30 years, with
a monthly payment of $731 starting in July 2021.

For the period ending December 31, 2021, East Side reported positive working capital, positive equity,
and a reported net income of $1,827,437. During this period, the East Side received $76,144 in CARES
Act funding, which was retained by the facility. For the period ending January 31, 2022, the facility
reported positive working capital, positive equity, and netincome of $335,157. In 2022 the facility
indicated receipt of additional CARES Act funding for $210,293.

Conclusion
The applicant has demonstrated the capability to proceed in a financially feasible manner.
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| Attachments |

LTCOP Attachment A | Long Term Care Ombudsman Program Recommendation

BFA Attachment A Net Worth of Proposed Members of Eastside Opco LLC

BFA Attachment B Financial Summary of East Side Nursing Home

BFA Attachment C East Side Nursing Home, Inc. 2020 Certified Financial Statements
BFA AttachmentD Transition Summary Organizational Chart of Operations and Realty
BFA Attachment E Pro Forma Balance Sheet
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RESOLUTION

RESOLVED, that the Public Health and Health Planning Council, pursuant to the
provisions of Section 2801-a of the Public Health Law, on this 2nd day of June 2022, having
considered any advice offered by the Regional Health Systems Agency, the staff of the
New York State Department of Health, and the Establishment and Project Review Committee of
this Council and after due deliberation, hereby proposes to approve the following application to
establish Eastside Opco LLC as the new operator of the 80-bed residential health care facility
located at 62 Prospect Street, Warsaw currently operated as East Side Nursing Home, and with
the contingencies, if any, as set forth below and providing that each applicant fulfills the
contingencies and conditions, if any, specified with reference to the application, and be it further

RESOLVED, that upon fulfillment by the applicant of the conditions and
contingencies specified for the application in a manner satisfactory to the Public Health and
Health Planning Council and the New York State Department of Health, the Secretary of the
Council is hereby authorized to issue the approval of the Council of the application, and be it
further

RESOLVED, that any approval of this application is not to be construed as in any
manner releasing or relieving any transferor (of any interest in the facility that is the subject of
the application) of responsibility and liability for any Medicaid (Medicaid Assistance Program --
Title XIX of the Social Security Act) or other State fund overpayments made to the facility
covering the period during which any such transferor was an operator of the facility, regardless
of whether the applicant or any other entity or individual is also responsible and liable for such
overpayments, and the State of New York shall continue to hold any such transferor responsible
and liable for any such overpayments, and be it further

RESOLVED, that upon the failure, neglect or refusal of the applicant to submit
documentation or information in order to satisfy a contingency specified with reference to the
application, within the stated time frame, the application will be deemed abandoned or
withdrawn by the applicant without the need for further action by the Council, and be it further

RESOLVED, that upon submission of documentation or information to satisfy a
contingency specified with reference to the application, within the stated time frame, which
documentation or information is not deemed sufficient by Department of Health staff, to satisfy
the contingency, the application shall be returned to the Council for whatever action the Council
deems appropriate.

NUMBER: FACILITY/APPLICANT:

192026 E Eastside Opco LLC d/b/a East Side Nursing & Rehab



APPROVAL CONTINGENT UPON:

1.

10.

Submission of a commitment signed by the applicant which indicates that, within two years
from the date of the council approval, the percentage of all admissions who are Medicaid and
Medicare/Medicaid eligible at the time of admission will be at least 75 percent of the
planning area average of all Medicaid and Medicare/Medicaid admissions, subject to possible
adjustment based on factors such as the number of Medicaid patient days, the facility's case
mix, the length of time before private paying patients became Medicaid eligible, and the
financial impact on the facility due to an increase in Medicaid admissions. [RNR]
Submission of an executed lease agreement, acceptable to the Department of Health. [BFA]
Submission of a photocopy of the Certificate of Assumed Name, acceptable to the
Department. [CSL]

Submission of a photocopy of an amended and executed Articles of Organization, acceptable
to the Department. [CSL]

Submission of a photocopy of an amended and executed Operating Agreement, acceptable to
the Department. [CSL]

Submission of a photocopy of an amended and executed Operations Transfer Agreement,
acceptable to the Department. [CSL]

Submission of a photocopy of an amended and executed Lease Agreement, acceptable to the
Department. [CSL]

Submission of a photocopy of an amended and executed Medicaid Affidavit, acceptable to
the Department. [CSL]

Submission of a photocopy of an amended and executed Application for Authority for CME
JM Opco Holdings LLC, acceptable to the Department. [CSL]

Submission of a photocopy of an amended and executed Operating Agreement for CME JM
Opco Holdings LLC, acceptable to the Department. [CSL]

APPROVAL CONDITIONAL UPON:

1.

The project must be completed within one year from the date of the Public Health and Health
Planning Council recommendation letter. Failure to complete the project within the
prescribed time shall constitute an abandonment of the application by the applicant and an
expiration of the approval. [PMU]

Documentation submitted to satisfy the above-referenced contingencies shall be submitted within

sixty (60) days. Enter a complete response to each individual contingency via the New York
State Electronic Certificate of Need (NYSE-CON) system by the due date(s) reflected in the
Contingencies Tab in NYSE-CON.
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MEMORANDUM

Lisa Thomson
Division of Health Facility Planning

Colleen Leonard, Executive Secretary
Public Health and Health Planning Council

Kerri Tily, Senior Attorney
Division of Legal Affairs, Bureau of Health Faclility Planning and Development

March 1, 2022

- SUBJECT: Certificate of Amendment of the Certificate of Incorporation of St. Barnabas

Nursing Home, Inc.

This is to request that the above matter be included on the agendas for the next

Establishment and Project Review Committee and Public Health and Health Planning Council
meetings.

The attachments relating to this matter include the following:

1) Memorandum to the Public Health and Health Planning Council from Kathy Marks,
General Counsel;

2) Letter from Garfunkel Wild, P.C., attorneys for St. Barnabas Nursing Home, Inc., dated
September 28, 2021; ‘

3) A copy of the executed Certificate of Amendment of the Certificate of Incorporation of St.
Barnabas Nursing Home, Inc.;

4) A copy of the Certificate of Incorporation of St. Barnabas Nursing Home, Inc., dated
March 26, 1991;

5) A copy of the Certificate of Amendment of the Certificate of incorporation of St.
Barnabas Nursing Home, Inc., dated July 25, 1991;

6) A copy of the Certificate of Amendment of the Certificate of Incorporation of St.
Barnabas Nursing Home, Inc., dated May 13, 1992;

7) A copy of the Bylaws of St. Barnabas Nursing Home, Inc;

8) A copy of the proposed Amended and Restated Bylaws of St. Barnabas Real Estate
Holding, Inc.

9) A copy of the Resolution of the Board of Trustees of St. Barnabas Nursing Home, Inc.,
dated November 22, 2021, consenting to amending the Certificate of Incorporation; and

10)A copy of the Resolution of the Board of Trustees of St. Barnabas Community
Enterprises, Inc., dated November 22, 2021, consenting as the sole shareholder of St.
Barnabas Nursing Home, Inc., to amending the Certificate of Incorporation.

Attachments

CC:

B. DelCogliano, M. Ngwashi

Empire State Plaza, Corning Tower, Albany, NY 12237 | health.ny.gov



NEWYORK | Department
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OPPORTUNITY. | o Haalth

MEMORANDUM

To: Public Health and Health Planning Council (PHHPC)

From: Kathy Marks £ S/

General Counsel
Date: April 13, 2022

Subject: Certificate of Amendment of the Certificate of Incorporation of St. Barnabas
Nursing Home, Inc.

St Barnabas Nursing Home, Inc. ("St. Barnabas”) requests Public Health and Héalth Planning

Council (*PHHPC”) approval of a proposed Certificate of Amendment of its Certificate of
Incorporation. '

St Barnabas wishes to change its name to “St Barnabas Real Estate Holding, Inc.” and to

remove purpose language relating to the ownership and operation of a nursing home under.
Article 28 of the Public Health Law.

fn 1990, St. Barnabas Nursing Home, Inc., became the established operator of an Article 28
residential health care facility formerly known as St. Barnabas Rehabilitation & Continuing Care
Center. St. Barnabas sold all its'interest in the facility on November 3, 2016 to SBNH
Acquisitions, LLC, pursuant to a certificate of need application number 152167, issued final
approval on August 5, 2016. Its exclusive purpose under the certificate of amendment will be to
acquire, develop, construct, manage, sell, lease, and hold title to real estate.

The Board of Trustees of St. Barnabas approved the amendment on November 22, 2021. The
Board of Trustees of St. Barnabas Community Enterprises, Inc., the sole member of St.
Barnabas, also approved the amendment on November 22, 2021.

Approval of the Public Health and Heath Planning Council (PHHPC) is required under the Not-
for-Profit Corporation Law § 804(a)(i).

There is no legal objection to the Certificate of Amendment of the Certificate of Incorporation of
St. Barnabas Nursing Home, Inc., and it is legally acceptable.

Attachments.

Empire State Plaza, Corming Tower, Albany, NY 12237 | hesith.ny.gov



GARFUNKEL WILD, P.C.
ATTOHNEYS AT LAW

131 GREAT BECH RUAD « GREAT HECH, BEW YORK 13021
TEL (516) 303-2200 » FAX (516} 456-5964

wwwgarfunbelwild.com

FlLERD.: O6E13.000( Qe k.‘i,_mb{é c 08 31
By FedEx

el 4

Ms. Colicen Frost

Executive Secretary, Department of Health
Empire Siate Plaza

Corning Towers, Room 1805

Albany, NY 12237

Re: Proposed Certificate of Amendment of St. Barnabas Nursing Home, lnc,
(“SBNHT)

Dear Ms. Frost:

I enclose a copy of the proposed Certificate of Amendment of SBNH. We request Public
Health and Health Planning Council approval of this proposed Certificate of Amendment.

This amendment is being filed subsequent o a transaction in which SBNH sold ali of its
nursing home interests and will become a not-for-profit real estate holding company.

Also enclosed to aid you in your review is a copy of the Certificate of Incorporation of the
Corporation and all filed amendments. There have been no subsequent amendments (o the
Certificate of Incorporation.  As the underlying transaction has afready occurred and received
consent, we respectfully request an expedited review for this amendment. We appreciate your
consideration of this matter.

Please contact me at (516) 393-2578 or via e-mail at mstringfellow@garfunkelwild.com, if there
is any additional information thal you require, or if you have any further questicns.

Regards,

Enclosure
ge! Andrew Schulson, Esg.

NEw YORK ’ NEW JERSEY ‘ CONNECTICUT
BR73014w1



CERTIFICATE OF AMENDMENT
OF THE
CERTIFICATE OF INCORPORATION
OF
ST. BARNABAS NURSING HOME, INC,
{(Under Section 803 of the Not-for-Profit Corporation Law)

The undersigned, being the Executive Vice President and Chief Financial Officer of ST.
BARNABAS NURSING HOME, INC., hereby certifies:

The name of the corporation is ST. BARNABAS NURSING HOME, INC. {the “Corporation”).

The Certificate of Incorporation of the Corporation was filed by the Department of State on March
26, 1991 pursuant to the Not-for-Profit Corporation Law of the State of New York. A Certificate of

Amendment was filed by the Department of State on july 25, 1991. A Certificate of Amendment was filed
by the Department of State on May 13, 1992.

The Corporation was formed under Section 402 of the Not-for-Profit Corporation Law {the “N-

The Corporation is a corporation as defined in subparagraph (a)(5) of Section 102 of the N-PCL,
The amendments effected by this Certificate of Amendment are as follows:

Article FIRST of the Certificate of Incorporation of the Corporation, setting forth the name of the
Corporation, is deleted in its entirety and is hereby amended to read as follows:

“FIRST: The name of the Corporation is St. Barnabas Real Estate Holding, Inc.”

Article SECOND of the Certificate of Incorporation regarding the type of Corporation is amended
to delete the reference to the Corporation being a type B corporation as defined in Section 201
of the N-PCL 'and to add that the Corporation is charitable. Accordingly Article SECOND is
deleted in its entirety and is hereby amended to read as follows:

“SECOND: The Corporation is a corporation as defined in subparagraph (a)(5) of Section
102 of the N-PCL and is a charitable corporation under Section 201 of the N-PCL. The

Corporation shall remain a charitable corporation after this Certificate of Amendment
shall become effective.

Article THIRD of the Certificate of Incorporation of the Corporation regarding the purposes of
the Corporation is deleted in its entirety and is hereby amended to read as follows:

“THIRD: The purposes for which the Corporation is formed are as follows:



exclusively charitable, educational and scientific in nature. To render voluntary
support and assistance by means of contributions and grants to exempt organizations
established to benefit the aged, sick, infirm, indigent, and destitute, to render support
to the relief of humanity from hardship and privation caused by war, disaster, and acts
of God; to render support by means of contributions and grants to established religious,
charitable, scientific, medical, literary and educational endeavors of all kinds and
descriptions; to contribute to community chests and social welfare funds and generally
to suppori activities of a charitable nature; and

To solicit and receive money and property for the foregoing purposes and to
receive and accept for charitable purposes gifts, donations, bequests and devises of
money and property;

The Corporation is formed exclusively for the purposes of acquiring, developing,
constructing, managing, financing, selling, leasing and holding title to, and collecting
income from, such property, and remitting the entire amount of income from real
property (less expenses) to its any organization, so lang as the organization shall qualify
as an organization described in Section 501(c){25)(iii) of the Internal Revenue Code of
1986, as amended (the “Code”), or such other organization as shall qualify as an
organization described in Section 501(c)(25)(C) of the Code.

Do anything and everything reasonably and lawfully necessary, proper, suitable
or convenient for the achievement of the foregoing purposes or for the furtherance of
said purposes,

Article THIRTEENTH of the Certificate of Incorporation regarding the disposition of real property
is deleted in its entirety.

Article FOURTEENTH of the Certificate of Incorporation regarding the limitations on the
decision-making authority of any member is deleted in its entirety.

Article FIFTEENTH of the Certificate of Incorporation regarding the duration of the Corporation is
renumbered to read in its entirety as follows:

“THIRTEENTH: The duration of the Corporation shall be perpetual.”

Article SIXTEENTH of the Certificate of Incorporation regarding the distribution of the
Corporation of income for any taxable year is renumbered to read in its entirety as follows:

“FOURTEENTH: The Corporation shall distribute its income for each taxable year at such
time and in such manner as not to subject it to tax under Section 4942 of the Code and
the Corporation shall not (a) engage in any act of self-dealing as defined in Section
4941(d} of the code; (b) retain any excess business holdings as defined in Section
4943{c) of the Code; (c) make any investments in such manner as to subject the
Corporation to such tax under Section 4944 of the Code’ or (d) make any taxable
expenditure as defined in Section 4945 of the Code.”



Article SEVENTEENTH of the Certificate of Incorporation of the Corporation, regarding the
designation of the Secretary of State as Agent of the Corporation and service of process address

of the Corporation shall be deleted in its entirety and renumbered and amended to read as
follows: '

“FIFTEENTH:  The secretary of state is designated as the agent of the Corporation
upon whom process against the Corporation may be served, and the address to which

the Secretary of State shall mail a copy of any process served against the corporation
served upon him is;

St. Barnabas Real Estate Holding, Inc.
¢/o St. Barnabas Hospital

4222 Third Avenue

Bronx, New York 10457

Attn: President”

This amendment to the Certificate of Incorporation of the Corporation was authorized by written
consent of the Board of Directors of the Corporation on November 22, 2020.

IN WITNESS WHEREOF, this Certificate has been signed this 22" day of November, 2021 by the
undersigned who affirms that the statements made herein are true under the penalties of perjury.

By:: %] ! )
Name: Mary Grochowski
Title: Executive Vice President & Chief Financial Officer




CERTIFICATE OF AMENDMENT
OF THE
CERTIFICATE OF INCORPORATION
OF
ST. BARNABAS MURSING HOME, INC.

{(Under Section 803 of the Not —for-Profit Corporation Law of the State of New York)

FILED BY:

MICHAEL STRINGFELLOW, PARALEGAL
GARFUNKEL WILD, P.C.
ATTORNEYS AT LAW
111 GREAT NECK ROAD

GREAT NECK, NEW YORK 11021



STATE OF NEW YO,

DEPARTMENT OF STATE

I hereby certify that the annexed copy has been compared with the
original document in the custody of the Secretary of State and that the same
is a true copy of said original.

Le0ettrua, WITNESS my hand and official seal of
< OF NEw “., ' the Department of State, at the City of
L o Albany, on July 13, 2010,
G.O&V f " v? ‘ﬁe
Y P
MU |
.a'ﬁ .
De.% . 2 v.ee
%f ot _ Daniel E. Shapiro
*ecssce0e®’ First Deputy Secretary of State

Rev. 86/07



9174P/8i/012249/R8D3 /2 Ll

<855 -
CERTLIFICATE OF IHCORPORATION OF £ & {
ST. BARMABAS NURSING HOME, INC. FA o3l
Under Section 402 of the Hobt-for-Profit
Carporstion Law
The undersignad, & natural parson over the age of

eighteen years, desiring to form s corpovabicn purstant to the

provisions of the Hot-fog-Proflt Corporation Law, does hereby

crrtify:

FIRST: The name of the corporation ig 87T, BARNABAS
NURSING HOME, INC. {the “Corporation®}.

SECOND: The Corporation lg s corporation ss defined
in subparagraph (&8)(5) of Bsction 102 of ths Hot-for-Profit
Corporation Law of the State of New York and 1e & Type B

corporation under Section 201 of the said Law.

THIRD: The purposes for which the Corporstion is
Eormed sre erxclusively charltable, afucstional and sclentific
in nature, ineluding the plamming, constructing, ersction,
building, acquisition, alteration, raconsiruction,
tehabilitation, ownseship, meintenance and operation, on &
not-for~profit basis, of a nursing home proisct pursuant to
Article 289A of the Publiec Health Law of the Strte of New York
{(the "Public Health Law"}. The Corporation has bheen organized

exclugively to serve @ public purpose snd it shall be and ramsin

(




subject to the supsrvision and control of the Comniszionsr of
<
Health of the Btats of Mew ¥York (the “Commwissicnac”) pursuvank to

the provigions of Article 28 of the Public Health Law.

FOURTH in furthevsnce of the foragoeing purposes,
the Corposation shall have all of ¢he genersl powars enumeraked
in Section 202 of the Mob-for-Profit Corporastion Law togather
with the poawer to golicitc oramts and conbributions for say
corporate purpoge, the power to muintain s fund ox funds of
real or personal ;ropezty foxr any corporats purposasz, snd all
of the sdditional powers set forkh in Sertion 2856 of the
Public Health Law as smended £rom time to time. The
Corporation shall have the right te ezgrcige such obher powsys
as now are, or hereaftar maf be, conferrved by lsw upon 2
corporativn organized for the purpodes hereinsbove zat forth or
necessavy or incidental te the powers g0 confsrred, or
conducive to the furtheranca thexeof, subjact to the limitation
and condition that, notwithstanding amy other provision of this
Article POURTH, the Corporatisa shall not have the power to
c&rré on any sctivity nsznﬁekmittea to bs carried on by a2
corporation emxempt from Federal income taxation under Section
501{c) {3} of the Internsl Revenue Code of 1986, sz amendsd, or
the corresponding provisgion ¢f any future Unlited States

lnternsl Revanune Law {(heveinafter referced to as the “Code”)}.

FIFTH: The Corporatlion shall bs empowersed ¢o

gnlicit €unds from the public.

)




SIHTH: £11 incoms and estnings of the Corporsbion

- .
shall be used ezclusively for its corgorats purposes. The

EN
R

Corporation is not formed for pecunlary prafiv or fov finewcisl

%
gEin

Le-]

of its directors oy officers ov of 1t members, if any,

and no part of itz net locome of net sarnings shall be
disbributed te or inure to the banafit or profit ﬁE any prﬁvaiﬁﬂ
individual, f£igm o corporstion. ?@&?&ﬂ&ﬁl& compensation,
however, may be psid fov services veadersd to or for the
Corporaticn in furtherancs of one or more of ltspufposes. BHo
part of the net incoms or netk asroings of the Corporation shall

inure to the benefit or profit of any private individual, £lrm

or eorpersgbicn, '

SEVENTH: Kothing hevein shsll subhorize ths
Corporation, dirasctly or in&ire&tlﬁx te sngage in or include
among its purposes any of the activities mentioned in Sectionm— &

404¢b~n), {(p-5) and {(u} of bhe Hot-for-Proflit Corporsilon Lew.

PIGHTH: o substantiel ‘part of the activitlies of

the Corporation shall bézggédﬁeﬁ to csrrying on propsganda, or

gtherwise attempbing o influéﬁﬁe.isgislaﬁinﬂi {szcept to the

extent asuthorized by Seckion 501{h) of tha Code during sny

fiscal yesr or yesrs in which the Corporation has chosen to :
utilize the beneflits authorized by that statutoery provision) |
and the Corporation shail net participate in or intervene

{including the publishing or distribuking of &t&éementa} in any

political campaign on behslf of sny caandidate for public office.
/




BINTH: The offive of the Coggoration shall be

located in the County of Bronzm, State of Hew Yark. * -

TERTH The numbar of dliectorz of the Corporation
gahall be not less than thyse (3) apd nob more than thizty-flve
{3%). One sdditional divector may bhe sppolnbted by the
Commissioner. 1In the sbsence of fraud or bad fsith, the
director appointed by the Commissionar ‘shall not be pgrsonslly
liable for the debts, obligations snd lisbilitive of the

Corporation,

ELEVENTH : The vames and addresszes of the initial

directors of the Corporativh sre as followg:

Hane Addreas

HALIBURTON PALER., I 1158 Avenus of the Americads
New York, Bew York 10038

GROVER O°*REILL, JR. Meriwether Capital
30 Rockefeller Plaza —~ Rm. 5432
New York, Hew York 10012-0248
MAXWELL PFEIFER, BEEG. 714 mast 241zt Street
8 Bronge, Hew York 10470

e

TWELFTH In the svent of dissclution, the ssgets
angd pfpperty of the Corporation remsianing after payment of
expenses and the satisfaction of all liabilities shell be
distributed by the Board- of Dirsctors to ST. BARMABAS HOSPITAL

to be used for substantially similar purposes, subdect to the

o -




approvsl of B court of compstent jurisdictionm upon applicstion

of the Bosrd of Birectors, provided thst no such distributidhne

shall bs made to the sald BT. BARMABAB HOSPITAL unless the -
proposed distributae shall st that time quallify as an szemph
organizetion under Bsction &61(&)(3) of the Coda. A&ny of such

‘ agzgaty not 8o ﬁis?rih@t@ﬁ shall be aistributed to such other
organizsblion or organizations as shell, st that time, gualify

as an arempt srganizatisn ov szempt orgsnizations under Bactisn
501{c) (3} of tha Cods, subject to Lhs approval of a Justice of

the Supreme Court of the Btate of New York or such other court

_having juriﬁﬁictiuﬁ over the Corporstion.

THIRTEENTH The real properiy of the Corporstion
shall net be acld, transferres, aﬁc&mbefed or &éaiqnaﬁ escapt

ag permitted under Article, 28-A of the DPublic Health Law.

FOURTEENTH Hotwithatanding snything in thie
Certificate bto the contrary, the membarship of the Corporation,
T iE &My, Bhe11 M0 have dsctsion-meking suthority over any of
the following: | T
3 a. Appointment or dismissal of Corporstion
F i manaqamen&»level(empioyees and méﬂical shaf e,

BN

exzcept the glection -or removal of corporate

offtcers by the members, if so provided in the

corporate bylews;
&




b. &pproval of Corporatlon operating snd capital

bulffets ‘ ' -

=Y

@

©. Bdoption or aspprovel of Corpsration operating

policias and Srodddures;

a. Approval of Certificaste of NHeed applicabions

filad by or on bahalf of the Corporabtion:

s. approval of Corporstion debt ngcegsary to
finance the cost of complisnce with opsratlonal

or physical plant standacdsz reguired by law;

E. Approval of Corporation contracits for

managamant or for olinical servicaes; andg

g. BApproval of zettlemsnks of sdministrative
proceedings nv Vitfigetion to which the Corporation
iz a parkty, except spprovial by the senmbers of
gattlementeof 1itigetion that exzcesd insurance
covaerage or any applicable self-insursnce fund,

ta the asxtent such mewxber spprovel iz required by

the corporate bylawg.




FIFTEERTH: The durstion of the Corporabtion shall
be to and inciEing July 27, 193%. -

e
ETHTEERTH: The Corperation shall Gistribute its
income for esch baxable yeiz at;éﬁéﬁwéimé gndt in auch Weansr ax
not Yo subject it to téx undsr Bectidn 4942 of the Code and the
Corporation shall nob {6} eugage in any act of smelf-degiing s
defined in Section 4%€1{d4) of the Code; (b} retaiw any ezcessg
buzsinags holdings ss defined im Baction 4%243{c) of tha Cods;
{c) make any lavestménts Lo sudh Mabtner as to subject the
Corporation to such tax wonder Ssction 4944 of the Code: or (&)

make any tazable ezpenditure se defined in Section 4£%45{3) of
the Coda.

SEVENTEENTH: The Sacretary of Btate iz designated
as the agent of the Corporaticn upon whom_process againgt the
Corporation may be servaed snd the sddress to which the
Secretary of Stata shail meil a copy of any groceaabag&inst the
Corporation served upon him im: 8t. Barnsbis Nursing Home,
Inc., ¢/ Bt, Barnabag-Howpitsl, Thisd Avenue & 183rd Btreet,

Bronz, Wew ¥ork, 10457 Artn: Prasgident




IN WITHEGS WHEZROF, this Certificste haz been signad

and the statemd®nts msde hersin ere sffirmed as true under™ihe

/f’f T

penalties of perjury this /7 day of Ja,~&: 1890,

o buhestrn j;’a m%a ‘
HALTHURTOR FALES, TI 7

1155 Avenus of the americas
How York; Hew Tork } 38

Yo A
GROVER O WEILL, J&.
Meriwather Cepital
36 Rockbfellar Plass - Rm. 5432

7H ?a.k 160120248

PARNELLY RPE IR ,
7i4 Bask 24lst  Btreatb
Bronx, Hew York 190470
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Attorney Gensral T

The undersigned hss no objection bo the grenting of judicisl
approvel hareon and walves sitatubtory natice.

Datad: Atbarmey Genaral
States of Haw York

BY:
Assistant Attorney Genscal

oo

Supreme Courl

1, HQ‘WARD RTSELVE . & Justice of

the Suprems Court of the State of New York, of zne Twelfth
Judicial bBigtrict, in which the office of The Corporatfon is to
be located, approve of the foregoing Cartificate of Incorpora-
tion of St. Barnabas Hureging Homs, Int. and consent to it

£iling. .
/474*%1Lé./ézﬂ/{Z{glabLg/

MAR 10 1081 Justice of the Supreme Court
of the Steske of New York,
Twalfth Judicial District

Dated:

THE UNDERSICGRED HAS N0 QBJECTION
TO THE GRANLIEG OF JUDICIAL
APPROVAL HEREOGH AND WAIVES

STATUTORY NOTLCE. " HOWARD R. SILVER

RUBERT ABRAMS, ATTORMEY GEN.
STATE OF NEW YORK

HOWAND rbbs
Asnocints ALLOrTAY

Fa 150991 .

@

e s — oSG




STATE OF NEW Y0a%
DEPARTIENT OF HEALTH
CORNING TOWER BUILIING

ALHANWY BV 13237

b - | i

Haveh 13, 1991

Br, Richard &, Dennett
Garfunkel, Wild & Travis, P.C.
Atiorneys at Law

¥i5 fireat Meck Road

Great Reck, Hew Yok 11021

Re: Lertificate of Incerporation of St. Barnabas Hursing Heme, Inc.

Dear Hr. Denneti:

AFTER IROUIRY and INVESTIGATION and in accordance with action taken
at & meeting of the Public Pealth Councll held on the 27th day of July, 1990,
1 hereby certify that the Public Health Counctl comsents to the filing of the
Certificate of Incorpoeration of St. Barnabas Hursing Home, Inc., dated
November Y4, 1990, fer a Vimitéd duration of one year expiring on July 27, o
1991 . =

Sincerely,
{6‘% % \,‘),Csiﬁ-/\/&b%

Karen S. Hestervelt
Execwtive Setretary

e v vy e i

- . s 2 T r——— i e A T ,_.&.x._.:d
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DEPARTMENT OF STATE

I hereby certify that the annexed copy has been compared with the
original document in the custody of the Secretary of State and that the same

is a true copy of said original.

WITNESS my hand and official seal of
the Department of State, at the City of

5“"23? NEw %%
RS i N r ot Albany, on July 13, 2010.
Sy N
: L] T & ':a -
L e\, Jra s |
s&% . f:y Ee
AN ;3? o
" ‘?’*‘? gy @ﬂg . _
o, .{MENT @fﬁgﬁﬁ Damtﬂ E. Shapiro
Peevnnec® First Deputy Secretary of State

Rev. 06/07



{Under Ssction 203 of the Hot-for-Brofit Covrporation Law)

The unfsreioned, the Presidiant and Secretary,
rgapectively, of ST. BARNABAS NUREING HOME, IRC,., heceby
cactify:

=]
L. The name of the corporation iz 8F. BARS

NUBSING MOME, PHE. (hereinsfter sometimes refarred to sz the

*Corporation®}). et *T

2. The certificake of incorperetion of €he CuTpor~
ation weg filed by the Depsriment of Stete on March 26, 1991

puratant to the Section 402 of the Not-£8r-Profit Cerporstion .
n&wo L £ BA e i+ Y i S

- 3. ';‘hé Corporatich Tsve corporetion ss definad in
subparagraph (8)(5). of sestion 107 of THé Hot-for-Profit
Corpazation Law of the State of Mew York. The Corporstion iz &
type B éorpot:ti.e;,w{n‘gﬁat gection 201 of gald law and shall

remain 2 type B corporstion after thie Amendsent.

4. The certificate of lacorporatlon-of-the CoYHoFa~
tiongis hereby smerded to extend the Guvation of the ﬁ@@g@ﬁtw&
Tt @
from a duxation @xgh_riw f?guly z?,:,wnm Gurablion sapieivg-




Way 17, 1992, Ths following peragrsph is substituted fox
paragraph THIRTERETR

of the Certificate of Incorporaticn:

-

THIRTEBSE “Phe durstion of the Corperation

2hail ba to end lnoluddimg wmey 17, 1993, #

5, This Amendment to bhe certificate of incorporation
was avkhorized by the sffizmsbive v%t@ o€ two thirds of ths
entire Sosrd of Directors of the Corporation et g spacial
meating Guly called and beld, st which mesting & qUEYTUm was
present and scting throughout.

5. The Sscretary of Btete of the Htate of Hew ToIR -
iz hereby designated @8 sgant of the Corpovetlas. upon whom
process ageingt it mey he aerv@@."*@he Pﬁét OEfice addrass to-
which thé éec}ﬁeuxy of Btate of the State of Rew York shali
mall 8 copy of sucl process againé& the Corposation ig.88 -
follows: 8t. qugghgn,su:§i§g Homa; THWE., ¢/0 St. Berasbax

- S s o

Hospltal, 4422 Yhizg &wanue, ataax, Hew York L0457, attn:
pPresident. ' i

I¥ WITHESE WHEREDF, the unﬁ&zgiqaﬁﬁ hm@@ executed, thiz
certificste this JZE§%&33 of July, 1991, and sffiem that the

ptetemsnts é@ntainaé herein sre true wnder pensities of periure.

.
3 h};ﬁ ¢

[ - 2

e

. n
S 0209p4kk 107 I3/ REDA/S
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STATE OF NEW YORK
TEPARTRERT OF HEALTH
CORKING TUWER BULDOSRS
ALRAHY, NY. 12237

July 25, 1891

He.“RBichard A. Dennett
Garfunkel, HWild & Teavis, P.C.
Aftorneys &t Law

176 Great Heck Road

Srest Heek, WY 11027

Re: Certificate of Amendment of Certificate of Incorporation of St.

HEMLBEE WS Ing Hoag, Inc.

Duar Wr. Dehinett:

AFTER IHQUIRY and INVESTIBATION end in accovrdance with zction taken
v wt E eeeriag oF TUHE Public Health Councdl held om the 1Tth day of Hay, 1981, T
hereby certify that the Public Health Counci) comsewis to the Filing of the
tertificate of Amendsent te the Certificatz of Inco

Hursing Home, Inc., dated July 23, 1991 for & Vimited iife duration expiring

on HBay 17, 1862,
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STATE OF NEW YORK

DEPARTMENT OF STATE

I hereby certify that the annexed copy has been compared with the
original document in the custody of the Secretary of State and that the same
is a true copy of said original.

,69°°%  %eg, WITNESS my hand and official seal of
N

‘o"ﬁ '8} , |\ G’@% the Department of State, at the City of
K ety o, Albany, on July 13, 2010.
:ﬁ &?" 4 ﬁas
Fend 8 88 6 % ‘f* ®
g :: B VI O‘
s M
AN SE
ﬁﬁ 3 %’ :I
%o T oy &23
“o 3}"{5 o’?ﬁq.’ Daniel E. Shapiro
®seqcoes® First Deputy Secretary of State

Rev. 06/07
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{Under Bsction 803 OF the Hét-Fox-Profit Corporation Law)

The undersigned, the Prestfent snd Secretary,
regpactivealy, of BT. BARBARES WURSING HOME, IRC., hereby
certify:

L. The neme of the corporstion is 5T. BARHABAS
HURSIEG HOME, 18C. (hereinwfier mowstinas referred to ez the
“Copporetion®).

2. The certificete of incorperation of the Corpor-
stion was f£iled by the Departwmant of State on Mareh 24, 1981
pursuent to the Ssction 402 of ths Rot-Tor-Profit Corperation
Lasw.

3. The Corporation iz 8 corporvation s defined in
subpsragraph (s)(5) of suct¥on 102 of the Hot-for-Profit
cGrpor;ti@n Liaw of the Stste of Hew York. The Corporation is a
type B corporetion under ssction 201 of ssid law and shall

remsin & type B corporation sftar this ARendment.
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é, The certificate of incorporstion of the Corpors-
tion ie hereby smended to change khe durstion of the Corporation
from & ﬁwxaﬁimﬁ eEpiving Wey 17, 1992 to & perpetuasl durastion.
The following pecagreph is substituted for paragraph THIRTEEETH
of the Certificete of Incorporsticn:

¥

THIRTENTN: The duration of the Corporstion
ghell bhe persatusl.

&. This smendosat to the certificate o

incorporetion was suithorized by unanimsue vete of the entire

<

rembarahip of the Corporebion at & duly callisd end held meeting

of the corporation et which meeting 8 quorum wes present and

scting throughout. . -

G. The Sacretary of Btute of the Htebte of Hew York
iz heraby designbted s egent of the Corporation upen whowm

LAl

procens sgelnat it méy be mecved. The Post Offize addrass to

which the gscget&r? of Btate of kthe Btate of Haw Tork ghall
mail 2 copy of such proceass ageinst the Corporstion im as
followg: 8&t. Barnebss aurwingé§a§§, ing., ¢fc 5t. Barnabss
Hospltal, 4422 Third Avenus, Brong, Bew York 10437, Attn:
President. B 4




I8 WITHESS
ad 1
cartificate tbis 1~ day of é@g;»__m 1993, and affirm that

the ststemants eontained hevain sve true under pesslities. of

2E0F, the underaigned have azecuted this

parjuey. , M
Helidorton Fsle®) II, Prasident
3’ ;31 #
Hemeal ; "ff’ Emg., Secreabsry .
oy




?h@!u@ﬂérgﬁgﬁ®é, u Justice of the Supress Court of the
Btate of Bew York, Twelfth Ju@iclael Disteriet, whereln ig
located the principsl office of BF. Bﬁﬁﬁ&&&é HURSIRG BOME,
IBC. . hezeby spproves the within Cextificete of Amendmenk of
the Certiflesta of Imcoeporabicn of ET.
EBC. sad the £lling hereof.

RS WURSIHG HOME,

LIRS

Dated:

FUSTICE OF THE GUPREME COURT
- of the Btste of Hgw ¥YoTR,
Twelfth Judicisl District

e
¥he unfersigusd bae nd objection to the graati
approvel hereon snd waives sbstutory notiece.

Attoraey Gensrel
Biate of Hew York

judieinl

]

; ‘ mlcﬁ}:ﬁl }i&»g::;“_ .
BYS © TR cRasTiG OF TEELA
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BYLAWS
OF

ST. BARNABAS NURSING HOME, INC.

ARTICLE 1

CORPORATE RNAME AND PRINCIPAL QFFICE

CORPORATE NAME AND PRINCIPAL OFFICE.

Section 1.01. The name of this corporation (which is
sometimes hereinafter referred to as the “"Corporation* or the
"Nursing Home") is S$t. Barnabas Nursing Home, Inc.

Sec§i6g~;LQ;. The location of the principal office of

the Corporation is Third Avenue and 183rd Street, Bronx, New York
10457,

Section 1,03. The Nursing Home's skilled nursing
facilities and related facilities shall be constructed and
operated in accordance with all applicable provisions of the
laws, statutes, rules, regulations and codes governing the
construction, maintenance and operation of skilled nursing
facilities and related facilities in New York State.

ARTICLE -IT

MEMBERSHIP AND MANAGEMENT

MEMBERSHIP.

Section 2.,01. The sole member of the Nursing Home shall
be 8t. Barnabas Community Enterprises, a not-for-profit
corporation organized and existing under the laws of the State of

New York (hereinafter in such capacity referred to as the
“Member*).

Secktion 2.02. The Member shall take part in discussions
of any subject that may properly come before it and shall have
such other and additional rights and privileges and be subject to
such other duties and restrictions as are set forth in the
Not-for-Profit Corporation Law of the State of New York the
Certificate of Incorporation of the Corporation or these Bylaws.
Except as otherwise provided by law or by these Bylaws, any
action to be taken by the Member of this Corporation pursuant to
these Bylaws shall be a duly taken action of the Board of
Trustees of the Member.




GOVERNING BOARD.

Section 2.03. The management of the Corporation shall
be vested in the Board of Trustees (the “Board“). The Board
shall be comprised of not less than three (3) nor more than
thirty-five (35) Trustees, all of whom shall be voting members
and more than fifty (50%) percent of whom must be members of the
Board of Directors/Trustees of a not-for-profit corporation
exempt from federal income tax under Section 501{c){(3) of the
Internal Revenue Code of 1986, as amended, or corresponding
provision of future Internal Revenue Laws (the "“Code”) and which
is supported, in whole or in part by the Corporation. The
Commissioner of Health of the State of New York may appoint one
additional Trustee, who in the absence of fraud or bhad faith,
shall not be personally liable for the debts, obligations and
liabilities of the Corporation.

TRUSTEES -~ QUALIFICATION, TERM AND CLASSES.

Section 2.04. Trustees shall be at least eighteen years
of age and shall be a citizen and resident of the United States
of America. Except as otherwise prohibited by municipal law,
ordinance or administrative rule or regqulations, nothing in these
Bylaws shall be construed to prohibit the appointment of
physicians to the Board of Trustees. Trustees shall be selected
on the basis of a demonstrated interest in the object of the
Nursing Home as set forth in the Certificate of Incorporation, as
well as the ability of the candidate to participate effectively
in fulfilling the Board‘'s responsibilities.

Section 2.05. fTrustees shall hold office for five (5)
years and until otheérs are elected in their places or until their
death, resignation or removal. They shall be divided into five
classes, each to be as nearly equal as possible, and the terms of -
office of the several classes shall expire in successive years so

that only one class of Trustees will be elected reqularly in each
year.,

increased into the future, new Trustees shall be divided among
the five classes to the extent feasible in such manner as to keep
the classes as nearly equal as possible, and such new Trustees
shall be elected to hold office for a period of one year, two
years, three years, four years or five years, depending on the
class to which they have been assigned, so that the terms of the
new Trustees shall expire coincidentally with the terms of these
Trustees of the class to which such new Trustees have been
assigned. Theéreafter, the successors to the new Trustees shall

Section 2.06. Whenever the number of Trustees is




be elected to hold office for a period of five years. Such new
Trustees shall be elected by a majority vote of the Trustees then
in office at a regular or special meeting.

HONORARY TRUSTEES.

Section 2.07. In addition to the foregoing Trustees,
the Board, in its discretion, may nominate and elect, individuals
who are interested in furthering the well-being and usefulness of
the Nursing Home as "Honorary Trustees“ who shall serve
unofficially in an advisory capacity and without the right to
vote for such periods as the Board may determine. Reference to

the Board of Trustees in the Bylaws shall not include the
Honorary Trustees.

TRUSTEE EMERITUS.

Section 2.08. To honor retiring Trustees for meritorious
service while in office, the rank of Trustee Emeritus may be
conferred by vote of the Board of Trustees. Trustees Emeritus
shall serve unofficially in an advisory capacity and without the
right to vote. Reference to the Board of Trustees in the Bylaws
shall not include the Trustees Emeritus.

ELECTION OF TRUSTEES.

Section 2.09. One class of Trustees shall be elected at
the annual meeting of the Corporation each year by a majority of
the votes cast at such election. Any individual nominated at the
duly called meeting of the Corporation for which notice of such
election has been duly given and at which a quorum is present,
shall be elected, by a majority of the votes cast alt such meeting.

VACANCIES IN TRUSTEES.

Section 2.10. Any vacancy in the Board of ‘Trustees
caused by death, resignation or removal of a Trustee shall be
filled by a wajority vote of the Trustees then in office, and any
Trustee thus elected to £ill the balance of an uncxpired term

shall hold office until his or her successor shall be elected and
shall qualify. '

POWERS OF BOARD OF TRUSTEES.

Section 2,11. The Board of Trustees shall have power to
manage and conduct all the business and concerns of the




Corporation; to make all such Bylaws as may be necessary and not
contrary to law relative to the management and disposition of the
estate and concerns of the Corporation; and to appoint such
agents and employees as they may deem necessary.

RESIGNATION.

Section 2.12. Any Trustee may resign by a notice in
writing to the Chairman or Secretary, and such resignation shall
be effective upon receipt, unless required by the terms thereof.

REMOVAL OF TRUSTEES.

Section 2.13, Any Trustee may be removed either with or

without cause, at any time, by the Board of Trustees or the
Member. '

ARTICLE III

MEETINGS
ANNUAL MEETINGS.

Section 3.01. The annual meeting of the Corporation for
the election of Trustees and the transaction of other business
shall be held at the Rursing Home in the Borough of the Bronx,
during the month of May at a date and time to be fixed by the
Chairman of the Board of Trustees and may be followed by a
meeting open to the public at which reports will be presented
from the Chalrman, Administrator and others. Special meetings of
the Corporation may be held at the call of the Chairman or any
officer of the Corparation. Such c¢all shall bhe given in person
or by mail not less than two (2) days in advance of the date for
which the meeting is called and shall state the purpose for which
the meeting is called. No business may be transacted at such

special meeting except as is set forth in the call for the
meeting.

Section 3.02. The annual meeting of the Board of

Trustees shall be held at the Nursing Home in the Borough of the
Bronx, during the month of May at a date and time to be fixed by
the Chairman of the Board of Trustees and may be followed by a
meeting open to the public at which reports will be presented
from the Chairman, Administrator and others. BSpecial meetings of
the Board of Trustees may be held at the call of the Chairman or
any officer of the Corporation. Such call shall be given in
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person or by mail not less than two (2) days in advance of the
date for which the meeting is called and shall state the purpose
for which the meeting is called. No business may be transacted

at such special meeting except as is set forth in the call for
the meeting.

REGULAR MEETINGS.

Section 3.03. A regular meeting of the Board of Trustees
shall be held on the fourth Monday of the following months:
September, November, January, March and June, or on such other
days and such hour and place as the Board may, from time to time,
determine. The Governing Body acting as a committee-of-the-whole

at reqular meetings shall perform the Executive Committee
function.

PLACE OF MEETING.

Section 3.04. All meetings shall be held within or
without thée State of New York as the Board of Trustees shall from
time to time direct. In the absence of such direction, nmeetings

shall be held at the office of the Corporation in the Borough of
the Bronx,

NOTICE OF MEETINGS.

Section 3.05. Notice of each meeting of the Corporation
and Board, regular or special, shall be given by the Secretary,
or may be given by such other persons calling the special
meeting, to each Member or Trustee, as applicable, by mailing the
same no later than the second day before the meeting, or
personally or by telephone or other electronic means of
communication no later than the day before the meeting. Notice
of a meeting need not be given to any Trustee who submits a
signed waiver of notice whether before or after the meeting, or
who attends the meeting without protesting, prior thereto or at
its commencement, the lack of notice to him or her. A notice, or
a waiver of notice, need not specify the purposes of any regular
or special meeting of the Board, except as otherwise provided in
these Bylaws. A majority of the Trustees present, whether or not
a gquorum is present, may adjourn any meeting to another time and
place, and no notice of any such adjournment need be given,

QUORUM.

Section 3.06. A majority of Trustees, including the
Chairman or Senior Vice Chairman, shall be a gquorum for the
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transaction of all business; except the alienation of any of the
real or personal property of a Corporation, or the leasing of any
of the real estate thereof for a longer time than one year, or
for the suspending or discharging of an officer, or medical staff
member, for which purposes the consent of a majority of all the
members of the Board shall be necessary. A majority vote of
Trustees present shall determine all questions, except as
aforesaid and as otherwise provided in these Bylaws; and in case
of a tie, the presiding officer shall decide.

ABSENCE OF TRUSTEES,

section 3,07. Should any Trustee be absent from four
congecutive regular meetings or committee meetings without having
been excused therefrom, such absence may be construed as a
resignation where a majority of the Board is present.

ACTION WITHOUT MEETING; CONFERENCE TELEPHONE.

Section 3.08. Any action required or permitted to be
taken by the Board of Trustees or Executive Committee may be
taken without a meeting if all members of the Board with power to
vote or all members of the Executive Committee, as the case may
be, consent in writing to the adoption of a resolution
authorizing the action. The resolution and the written consents
thereto by the members of the Board or Executive Committee shall

be filed with the minutes of the proceedings of the Board or such
Committee.

Section 3.09. Any one or more members of the Board of
Trustees or Executive Committee may participate in a meeting of
the Board or Executive Committee by means of a conference
telephone or similar communications equipment allowing all
persons participating in the meeting to hear such other at the
same time. Participation by such means shall constitute presence
in person at a meeting.

ARTICLE IV

OFFICERS, AGENTS AND EMPLOYEES

OFFICERS.

Section 4.01. The officers of the Corporation shall
bear the same titles and be the same individuals as those who are
elected or appointed as officers of the Board of Trustees. The




officers of the Board of Trustees shall be Chairman, a Seniox
Vice Chairman, one or more Vice Chairmen, a Secretary, and an
Assistant Secretary, all of whom shall be elected by the Board of
Trustees by ballot or voice vote from their own number at the
first annual meeting of the Board of Trustees, to serve without
compensation, until the next annual meeting of the Board of
Trustees and until successors shall have been elected and shall
have qualified. In addition, there shall be a President and a
Vice President-Treasurer who shall be the individuals serving as
President and Vice President-Treasurer of St. Barnabas Hospital.
The President and the Vice President-Treasurer shall serve on the
Board ex officio, with vote.

CHAIRMAN,

Section 4.02. The Chairman shall preside at all meetings
of the Board of Trustees. The Chairman shall have general charge
¢of the affairs of the Corporation but the execution of policy and
administration shall be the primary responsibility of the
Administrator, The Chairman shall have the responsibility to
appoint Committee Chairmen and be an ex-officio member of all
Board desgignated committees.

SENIOR VICE CHAIRMAN-VICE CHAIRMAN.

Section 4.03. The Senior Vice Chairman or, in his
absence, any Vice Chairman shall, in the absence of the Chairman,
perform the duties of the Chairman.

SECRETARY.

Section 4.04. The Secretary shall keep the minutes of
the proceedings of the Board of Trustees. The Secretary shall
supervise the custody of the minutes and of all filed documents
except as provided in the following section. The Secretary shall
notify the Trustees of all meetings of the Board. He shall have
custody of a corporate seal and is authorized to execute and
affix the seal of the Nursing Home to all instruments necessary
in the administration of the Nursing Home.

ASSISTANT SECRETARY,

Section 4.05. In the absence or inability of the
Secretary to act, any Assistant Secretary may perform all the
duties and exercise all the powers of the Secretary. An




assistant Secretary shall also perform such other duties as the
Secretary or the Board of Trustees may assign.

PRESIDERNT.

Section 4.06. The President shall bring to the
attention of the Board of Trustees from time to time such
programs and projects for the benefit of the Corporation as the
President may deem desirable, and shall coordinate the work of
all committees of the Board. The President shall have such other
duties and responsibilities as may be assigned or delegated by
the Chairman or the Board. The President shall be an ex-officio

member of all standing and special committees of the Board of
Trustees.

VICE PRESIDENT AND TREASURER.

Section 4.07. The Vice President and Treasurer shall be
responsible for financial procedures and controls, the preparation
of financial statements, and together with Administration,
preparation and submission of an annual budget.

ADMINISTRATOR/CHIEF OPERATING OFFICER.

~ Section 4.08. The Governing Board shall select, appoint
and fix the compensation of a competent Chief Operating officer
who shall be designated Administrator of the Nursing Home and who
shall be the representative of the Governing Board in the
management of the Nursing Home. The Administrator shall have the
necessary authority and responsibility to operate the Nursing
Home in all its activities and departments subject only to such
policies as may be issued by the Governing Board or by any of the
committees to which it has delegated power for such action. The
Administrator shall provide liaison among the governing body,
medical staff, nursing staff and other departments of the Nursing
Home. The Administrator shall have custody of a corporate seal
and is authorized to execute, and to affix the seal of the
Corporation to all instruments convenient or necessary in his
administration of the Nursing Home.

Section 4.09. The authority and responsibility of the
Administrator shall include:

a. Carrying out all policies established by the
Governing Board and advising on the formation of
these policies.
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Developing and submitting to the Governing Board
for approval a plan of organization for the conduct

of Nursing Home operation and recommended changes
when necessary. '

Participating in the preparation of an annual
budget showing the expected revenue and
expenditures as required by the Governing Board or
its finance or executive committees.

Selecting, employing, controlling and discharging
employees, including the official staff and
developing and maintaining personnel policies and
practices for the Nursing Home.

Developing and maintaining a Wage and Salary
Program and fixing compensation for officers and
staff excepting the compensation of the
Administrator, subject to budget controls and
guidelines as established by the Board of Trustees.

Maintaining physical properties in a good and safe
state of repair and operating condition, and
ensuring a maximum vtilization of resources.

Supervising business affairs to ensure that funds

are collected and expended to the best possible
advantage.

Working continually with other health care
professionals to the end that appropriate care may
be rendered to the patients at all times.

Presenting to the Governing Board, or its
authorized committees, periodic reports reflecting
the professional services and financial activities
of the Nursing Home and such special reports as may
be required by the Governing Board.

Attending all meetings of the Governing Board
providing periodic reports of Nursing Home
operations and serving on committees thereof.

Serving as the liaison and channel of communications
between the Governing Board and any of its
committees and the Medical Staff and assisting the
Medical Staff with the organization and medical
administrative problems and responsibilities.



1. Ensuring that all credentials, files and
delineation of privileges of individuals
recommended for appointment or reappointment to the
Medical Staff, are reviewed for completeness prior
to presentation by the President of the Medical
Staff to the Board of Trustees. Following action
by the Board of Trustees, the Administrator of the
Nursing Home will notify the candidate of the Board
of Trustee recommendation.

. Preparing a plan for the achievement of the Nursing
Home's specific objectives and pariodically
reviewing and evaluating that plan.

n. Representing the Nursing Home in its relationships
with other heslth agencies.

o. Performing other duties that may be necessary or in
the interest of the Nursing Home.

p. Working with community groups to determine that
operating procedure serve the community to the
extent that financial resources and reimbursement
permit.

Section 4.10. The Administrator's performance shall be
reviewad annually to ascertain his/her compliance with the
standards of performance.

Section 4.,11. There shall be one or more Vice Presidents
for specific administrative responsibilities, one of whom shall
be designated to act in the absence of the Administrator.

INDEMNIFICATION OF TRUSTEES.

Section 4.12. (a) Any person made, or threatened to be
made, a party to any action or proceeding, whether civil or
criminal, by reason of the fact that such person, or such person's
testator or intestate, is or was a Trustee or Officer of any
other Corporation in any capacity at the request of the
Corparation, shall be indemnified by the Corporation and the
Corporation may advance his related expenses, to the full extent
permitted by law. Such right of indemnification shall not be
deemed exclusive of any other rights to which he may be entitled.

{(b) The Corporation shall have the power
to purchase and maintain insurance to indemnify the Corporation
or directors or officers to the full extent such indemnification
is permitted by law.

~10-




DISCLOSURE OF CONFLICT OF INTEREST,

Section 4.33. (a) The Board of Trustees shall make
every effort to avoid entering into contracts or agreements
between the Nursing Home and one or more of its Trustees or
officers, or between the Nursing Home and any other corporation,
firm, association or other entity in which one or more of its
Trustees or officers are directors or officers, or have a
substantial financial interest. Any Trustee of the Board having
such an interest shall disclose in writing to the Board the
material facts as to such Trustee‘s interest in such conktract.
The provisions of this section shall not apply to (i) contracts
with other not-for-profit corporations for which any Trustee
serves as an unsalaried officer, director or trustee, which
corporations exist for the purpose of providing administrative,
planning and support services or ancillary services to the
Nursing Home; and (ii) contracts for the purchase of services in
connection with operating the Nursing Home, entered into between
the Nursing Home and St. Barnabas Hospital, a New York
not-for-profit corporation.

(b)Y The material terms of any contract
or transaction, direct or indirect, between the Nursing Home and
any member of its Board of Trustees, or any partnership of which
such Trustee is a member, or any Corporation in which such
Trustee is a member, or any Corporation in which such Trustee
holds ten percent (10%) or more of the outstanding stock shall be
submitted to or disclosed to whatever agency of the City of New
York is responsible for the administration of Charitable
Institution's Budgets and approved by such agency.

{c) No member or officer of the Board of
Trustees of the Nursing Home shall share, participate or benefit,
directly or indirectly, in the proceeds of any contract or
transaction entered into between the Nursing Home and any third
party unless such participation or benefit has been approved in
advance (1) by the agency of the City of New York responsible for
the administration of Charitable Institution's Budgets, and (2)
by a two-thirds (2/3) majority vote of the Board of Trustees,
excluding the vote of the member to be benefited.

. (d}Y Each member of the Board of Trustees
shall submit to the Nursing Home for transmission by it to the
Agency of the City of New York responsible for the administration
of Charitable Institution's Budgets, at least each year a
statement including his name, home address, principal occupation,
and every business interest from which he or his spouse has
received income equal to or greater than ten percent (10%) of his
aggregate gross income during the previous year. Any Board

~11-



member who has not filed any such statement prior to July lst in

any year shall file such statement during the month of July in
that year.

ARTICLE V

MEDICAL STAFF
ORGANIZATION.

Section 5,01. The Board of Trustees shall cause to be
created a Medical Staff Organization, to be known as the "Medical
Staff of St. Barnabas Nursing Home.® Medical Staff membership
shall be open to all physicians and dentists who are privileged
to attend patients in the NHursing Home, in accordance with the
Bylaws of the Medical Staff. Membership in the Medical Staff
shall be a prerequisite to the exercise of clinical privileges in

the Nursing Home, except as otherwise specifically provided in
the Medical Staff Bylaws.

Section 5.02. The Board of Trustees, after having
received and reviewed the recommendation of the Medical Staff
Nominating Committee, shall appoint as President of the Medical
Staff for the next Medical Staff year, the candidate recommended
by the Nominating Committee or any other qualified person,

regardless of the number of successive terms that person may
already have served.

PROFESSIONAL STANDARDS TO BE MAINTAINED.

Section 5.03. "All members of the Medical Staff shall

maintain such standards and need such professional and ethical
requirements as will, at all times, warrant:

(1) Full accreditation of the Nursing Home by the Joint
Commission on Accreditation of Healthcare
Organizations and the American Osteopathic
Association;

(2) Continuance of the Nursing Home's Operating
Certificate issued pursuant to the provisions of
the Public Health Law of the State of New York; and

(3) Approval, accreditation and certification by
applicable review or certifying boards and/or
agencies in connection with intern or residency
training programs and such other professional

programs as are adopted by the Board of Trustees,
if any.

-12-
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BYLAWS, RULES AN REGULATIONS.

Section 5.04. The Bylaws most recently adopted by the
Medical Staff, adopted and approved by the Board of Trustees,
shall be the Bylaws of the Medical Staff. Such Bylaws, together
with Rules and Regulations appended thereto, as so adopted, shall
govern the Medical Staff and assist its members in the proper
conduct of their work. They shall be reviewed periodically and
amended as provided therein, but such Bylaws, Rules and
Regulations shall not be inconsistent with the Bylaws of the
Nursing Home. In case of conflict or inconsistency, the Nursing
Home's Bylaws shall supersede and prevail over the Medical Staff
Bylaws, Rules and Regulations.

MEDICAL STAFF MEMBERSHIP AND CLINICAL PRIVILEGES.

Section 5.05. All applications for appointment or
reappointment to the Medical Staff shall be in writing and
addressed to the Administrator of the Nursing Home. The
application shall contain full information concerning the
applicants*® education, license, practice, previous hospital and
nursing home experience and affiliations, medical malpractice
history, and any unfavorable history regarding licensure and/or
hospital/nursing home privileges. Applications for appointment
and/or reappointment to the Medical Staff shall be reviewed in
accordance with the procedures set forth in the Medical Staff
Bylaws. The President of the Medical Staff will present to the
Board of Trustees, for consideration, the candidates who have
been recommended for appointment or reappointment, together with
the proposed delineation of privileges, in accordance with the
Medical Staff Bylaws as approved by the Board of Trustees. If
the recommendation of the Board of Trustees 1is favorable, the
Administrator of the Nursing Home will nmotify the candidate. In
the event of an unfavorable recommendation rendered by the Board
of Trustees, the candidate shall be so notified in writing and
such notification shall state the reasons for such recommendation.

Section_5.06. A candidate who does not receive an
appointment may have a non-appointment recommendation reviewed in
accordance with the Medical Staff Bylaws as approved by the Board
of Trustees.

HEARING AND APPELLATE REVIEW.

Section 5.,07. When the recommendation of the Medical
Board to the Board of Trustees which, if ratified by the Board of
Trustees, would adversely affect a candidate's appointment or
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status as a member of the Medical Staff or exercise of clinical
privileges, the applicant shall have the right to Hearing and
Appellate Review as set forth in the Medical Staff Bylaws as
approved by the Board of Trustees.

Section 5.08. When the Board of Trustees' recommend-
ation does not concur with the Medical Staff recommendation
relative to Medical Staff appointment, reappointment or
termination of appointment, and granting and/or curtailment of
clinical privileges, the applicant shall have the right to Hearing
and Appellate Review as set forth in the Medical Staff Bylaws as
approved by the Board of Trustees.

Section 5.09. The process for Hearing and appellate
Review shall be as set forth in the Medical Staff Bylaws as
approved by the Board of Trustees. In the event the Medical
Staff Bylaws are modified and such modification is approved by

the Board of Trustees, this section shall be deemed automatically
amended to be consistent with such modification.

Section 5.10. WNotwithstanding any other provisions of
these Bylaws, no practitioner shall be entitled as a right to
more than one hearing and one appeal on any matter which shall
have been the subject of action by the Medical Board or by the

Board of Trustees or by a duly authorized committee of the Board
of Trustees, or by both,

ARTICLE VI

COMMITTEE

COMMITTEE APPOINTMENTS.

Section 6.01. Appointments to all Committees shall be
for a period of one year or until such time as the objective of
the Committee is accomplished.

EXECUTIVE COMMITTEE.

Section 6.02. The Board of Trustees, by resolution
adopted by a majority of the entire Board may designate from
among its members an Executive Committee of three or more
Trustees. During the interval hetween the meetings of the Board,
the Executive Committee may exercise all the powers of the Board
except that neither the Executive Committee nor any other
committee elected or appointed by the Board shall have any
authority with respect to matters reserved to the Board by virtue
of Section 712(a) of the Not-for-Profit Corporation Law.
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Section 6.03. The Executive Committee function shall be
performed by the Governing Body acting as a committee-of-the-whole
at regular meetings of the Board of Trustees.

JOINT CONFERENCE COMMITTEE.

Section 6.04. The Board of Trustees shall create and’
refer to a Joint Conference Committee all medical matters
affecting the interests of the Corporation. The Joint Conference
Committee shall meet quarterly and report the minutes of all
meetings and any recommendations on such matters and on any ather
medical matters to the Board of Trustees., The Board shall be
represented on the Joint Conference Committee by the Chairman,
Senior Vice Chairman, Vice Chairman and one other member at
large. The Medical Staff shall be represented on the Joint
Conference Committee by the President and the first, second and
third Vice Presidents of the Medical Staff.

Section 6.05. The Nursing Home administration shall be
represented on the Joint Conference Committee by the Adminisgtrator
and Vice Presidents, as deemed appropriate by virtue of the
agenda. In the event of inability to serve or to attend, any
member so designated may be replaced by appropriate action of the
respective Board. Board of Trustees and Medical Board
representatives shall be of an equal number.

AUDIT COMMITTEE.

Section 6.06. The Board of Trustees shall appoint from
its members an Audit Committee of three or more members to receive
reports and recommendations from an independent firm of certified
public accountants which shall be appointed annually by the Board
of Trustees. This Committee may have such other duties and
responsibilities as shall be specified by the Board of Trustees.

FINANCE COMMITTEE.

Section 6.07. The Board of Trustees shall appoint from
its members a Finance Committee of at least three (3) Board
Members. In the absence of the Chairman, a member of the
Committee shall be appointed Chairman. The Administrator of the

Nursing Home and Vice President-Treasurer will be members of the
Committee.

- Section 6.08. The Finance Committee shall be
responsible for supervising the management of all the endowment




and trust funds of the Nursing Home. It shall arrange for all
endowment, and trust funds to be properly invested and the assets
to be held for safekeeping with one or meore trust companies or
banks duly authorized to conduct such business in the State. It

shall require prompt reports concerning such investments and the
income therefrom.

Section 6.09. The Finance Committee shall cause to be
prepared and shall submit to the Board of Trustees at the annual
meeting of the Board, a budget showing the expected receipts,
income and expenses for the ensuing year, in addition to a three
vear capital expenditure plan. It shall be the further duty of
the Finance Committee to examine the monthly financial reports.
Minutes of the Finance Committee meetings shall be submitted to
the Board and its actions shall be subject to approval or
disapproval at the next regular Board meeting. The Finance
Committee shall review periodically personnel policies and the
Wage and Salary Program and will recommend te the Board the
compensation to be paid the Administrator.

NOMINATIONS COMMITTEE.

Section 6.10. At the Annual Meeting of the Board of
Trustees, a Nomination Committee of not less than three (3)
individuals selected by the Board of Trustees shall serve until
the next annual meeting of the Board of Trustees. The
nominations committee, upon consultation with the Chairman of the
Board, when appropriate, shall present its recommendations for
candidates for membership on the Board of Trustees at the Annual
Meeting of the Corporation. The Nomination Comnittee, upon
consultation with the Chairman of the Board, shall alsoc present
its recommendations for a slate of officers and committee

menmberships to the Board of Trustees for Board consideration angd
action.

PLANNING COMMITTEES..

Section 6.11. The Board of Trustees shall appoint a
Planning Committee composed of several members of the Board of
Trustees. The Chairman of the Board will be the Chairman of the
Committee. The Administrator of the Nursing Home will be a
member of the Committee. The Medical Staff will be represented
on this Committee. Meetings will be held at least annually. The
Committee will report to the Board of Trustees on institutional
planning, short, intermediate and long range goals as well as the
cost factors (budget) involved in the institutional planning

process. The overall plan and budget shall be reviewed and
updated at least annually.
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OTHER COMMITTEES,

Section 6,12. The Board of Trustees may from time to
time appoint such other Committees as it may deem advisable or
appropriate to advise and assist the Board in the management,
direction and supervision of the various activities of the
Corporation, which committees shall have such authority and
perform such duties as the Board shall determine.

ARTICLE VII

NURSING HOME RULES AND REGULATIONS

BOARD TO ESTABLISH RULES AND POLICY.

Section_7.01. The Board of Trustees shall prescribe
Policies, Rules and Regulations respecting the administration of
the Nursing Home and the conduct of the Nursing Home work not
inconsistent with these Bylaws.

AMENDMENT .

Section 7.02. Such Policies, Rules and Regulations may
be amended by any meeting of the Board by a majority vote of
those present.

ARTICLE VIII

AMENDMENT OF BYLAWS

REVIEW. -

Section 8.01. These Bylaws shall be reviewed on an
annual basis and revised as necessary.

AMENDMENT.

Section 8.02. These Bylaws may be amended or repealed
and new Bylaws may be adopted by the Board of Trustees at any
meeting of the Board, provided that the purpose of taking such
shall have been specified in a notice of the meeting given to, or

shall be specified in a signed waiver of notice thereof by any
absent Trustee.
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ARTICLE IX
ANNUAL REPORT

Section 9.01. Annually a financial report certified by
independent auditors selected by the Board shall be published
‘showing in appropriate detail: (1) the assets and liabilities,
including restricted funds of the Corporation as of the end of
the preceding fiscal year; (2) the principal changes during said
year; (3) the revenues or receipts of the Corporation, both
unrestricted and restricted to particular purposes for said vear;
(4) the expenses or disbursements of the Corporation, for both
general and restricted purposes, during said year, and such other
information as the Board or the independent auditors may require.

ARTICLE X

FISCAL YEAR

Section 10.01. The fiscal year of the Corporation shall
be the calendar year.

ARTICLE XI

SEAL

Section 11.01. The seal of the Corporation shall be
circular in form and contain the name of the Corporation, the
words "Corporate Seal" and “New York", and the year the
Corporation was formed in the center. The Corporation may use
the seal by causing it or a facsimile to be affixed or impressed
or reproduced in any manner.
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AMENDED AND RESTATED BYLAWS OF
ST. BARNABAS REAL ESTATE HOLDING, INC.

ARTICLE 1
NAME, PURPOSES AND OFFICES

Section 1.01 Name. The name of the Corporation shall be ST. BARNABAS
REAL ESTATE HOLDING, INC. (fka St. Barnabas Nursing Home, Inc. hereinafter, the
“Corporation™).

Section 1.02 Purpoges. The purposes aud powers of the Corporation shall be as
set forth in its Certificate of Incorporation, as amended from time to time. The objects and
purposes of this Corporation shall be exclusively charitable within the meaning of Section 501(c)
(3) of the Internal Revenue Code and shall be as set forth in the Corporation’s certificate of
Incorporation, as amended from time to time.

Section 1.03 Offices. The location of the principal office of the Corporation
shall be in the City of New York, County of Bronx, State of New York, or at such other location

within the State of New York as the Board of Directors (the “Board of Directors” or the
“Board”) may designate.

ARTICLE I
MEMBER

Section 2.01  Sole Member. St, Barnabas Community Enterprises, a NY Not-
For Profit corporation shall be the sole member of the Corporation, acting through its officers
(the “Member”). Any action taken by the Member shall be by written consent signed by the
Chief Executive Officer of the Member,

Section 2.02 Member’s Reserved Powers. In addition to those powers provided
by the Not-for-Profit Corporation Law (“NPCL”) and the common law of the State of New York,
the Member shall have the following reserved powers as a member of the Corporation:

(a)  To appoint and remove, with or without cause, the members of the Board
of Directors of the Corporation and the Board officers of the Corporation
(the “Board Officers™),

(b) To appoint and remove the corporate officers of the Corporation,
including without limitation, the President and Chief Financial Officer;

(¢)  To approve changes fo the Certificate of Incorporation and Bylaws of the
Corporation;

(d  To negotiate and approve all vendor and equipment contracts on behalf of
the Corporation;

(&) To épprove and oversee the operating and capital budgets of the
Corporation;
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To approve any expenditures which are not included in an approved
capital or operating budget, and which exceed a threshold amount per
annum set by the Board of Directors of the Member from time to time;

To approve the sale, lease, mortgage or encumbrance of any assets
involving an amount in excess of $100,000;

To approve the incurrence of any debt in excess of an amount established
by the Board of Directors of the Member;

To approve any change in accounting period or methods;
To approve any auditor and annual audited financial statements;

To approve any change in the philosophy, mission and values of the
Corporation;

To develop, approve and oversee the implementation of any strategic plan
or initiative for the Corporation;

To approve and initiate the addition, deletion or relocation of services at
the Corporation;

To approve any management services agreement to which the Corporation
is a party;

To approve overall marketing and advertising plans;

To approve and initiate the commencement and settlement of any
litigation; ‘

To approve any filing of a bankruptcy petition by the Corporation;

To approve any new affiliation between the Corporation and any other
entity;

To develop integrated services and mandate the Corporation’s
participation in such services (including financial management, strategic
planning, human resources, information technology, legal, quality
assurance, risk management, contracting and recruitment);

To allocate costs to and mandate payment of such costs by the Corporation
in accordance with a cost allocation formula developed by the Member;

To determine, on a continuing basis, the allocation of services provided by
the Corporation, taking into account those actions that would be most
appropriate to achieve access to services, quality assurance, cost savings,
and optimum use of property, equipment and staff; and submit any




applications, including certificate of need and prior approval review
applications, necessary to effect such allocation of services;

(v)  To approve any merger, acquisition, consolidation, restructuring, change
in governance, transfer of all or substantially all of the assets of the
Corporation whether pursuant to a plan of dissolution or otherwise, any
combination of any other person or entity with the Corporation or the
dissolution or liquidation of the Corporation; and

(w)  To approve the closure or establishment or the addition of a major service
of'the Corporation.

Section 2.03 In addition to the foregoing, the Member, as the sole corporate
member of the Corporation, shall have any other powers reserved for a member under the NPCL.
With respect to the Corporation, any powers not reserved to the Member in these Bylaws shall be
exercised by the Board of Directors. The Member, in accordance with Section 517 of the NPCL,

shall not be personally liable or responsible for the debts, liabilities or obligations of the
- Corporation.

ARTICLE 1l
BOARD OF DIRECTORS

Section 3.01 Powers and Authority. Subject to the reserved powers of the
Member as set forth in Article II, the property, business and affairs of the Corporation shall be
managed and controlled by the Board of Directors. The Board of Directors shall have, in addition
to the powers and authority expressly conferred upon it by these Bylaws, the right, power and
authority to exercise all such powers and do all such acts and things as may be exercised or done
by the Corporation as a corporation organized under the NPCL but subject, nevertheless, to the

- statutes of the State of New York, and to the provisions of the certificate of Incorporation and
these Bylaws.

Section 3.02 Election; Number; Term. The Board of Directors shall be
appointed by the Member annually, at the time of the annual meeting of the Board of Directors
or at such other time or times as shall be determined by the Member. The Board of Directors
shall consist of no more than fifteen (15) Directors who shall be appointed for a term of two (2)
years, but are eligible for reappointment for an unlimited number of terms.

Section 3.03 Vacancies. Any vacancy on the Board of Directors occasioned by
death, resignation or removal, shall be filled by the Member. A Director appointed to fill a
vacancy shall serve for the unexpired term of his or her predecessor in office and until his or her
successor shall have been appointed, qualified and assumed office.

Section 3.04 Removal. Any Director may at any time be removed, with or
without cause, by the Member. Cause for removal shall include, but not be limited to, if a
Director has missed three (3) consecutive regular Board meetings, or fails to participate in the
work of an assigned Board Committee (except for cause accepted by the Member).
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Section 3.05 Resignation. A Director may resign by providing written notice to
the Chairperson. Such resignation shall be effective upon receipt, or upon any subsequent time
set forth in the notice of resignation.

Section 3.06 Annual Meetings. The Board of Directors shall hold an annual
meeting on the third Wednesday in the month of Mayor on such other date and time as
determined by the Board from time to time for the transaction of such business as may properly

come before the meeting, No notice of such annual meeting need be given unless the date and
time is changed from that set forth above,

Section 3.07 Regular Meetings. Regular meetings of the Board of Directors
shall be held quarterly at such time and place as shall be fixed by the Board of Directors.
Meetings shall be held at the offices of the Corporation or at such other place as may be
designated by the Chairperson pursuant to written notice to each Director. Notwithstanding the
foregoing, regular meetings may be held without notice if done pursuant to a schedule of regular
meetings established by the Board.

Section 3.08 Special Meetings. Special meetings of the Directors may be called
by the Member, the Chairperson or by written demand signed by three (3) Directors. Notice of
the time and place of such meeting shall be given at least twenty-four (24) hours prior to the
meeting by a method determined by the Board. All notices shall set forth the place, the date, the
time and the purpose of the meeting, No business other than that specified in the Notice of the
special Meeting shall be transacted at such meeting,

Section 3.09 Waiver of Notice. No notice of any meeting of the Board of
Directors need be given to any Director who attends such meeting without protesting prior to or
at the commencement of the meeting the lack of notice of such meeting, or to any Director who

submits, via paper form, email or facsimile, a signed waiver of notice whether before or after the
meeting.

Section 3.10 Quorum and Vote. At any duly called meeting of the Board of
Directors, a majority of the entire Board shall constitute a quorum. Any corporate action to be
taken by vote of the Board of Directors shall be authorized by a majority of the votes cast at a
duly held meeting at which a quorum is present, unless the law, the Certificate of Incorporation,
or these Bylaws require a different number,

Section 3.11  Action by Unanimous Written Consent. Any action required or
permitted to be taken by the Directors may be taken without a meeting if all the Directors shall
individually or collectively consent to such action. Such consent may be written or electronic,
Such consent or consents shall have the same force and effect as the unanimous vote of the
Directors. Any certificate or other document filed under any provision of law which relates to
action so taken shall state the action was taken by the unanimous written consent of the Directors
without a meeting and that these Bylaws authorized the Directors to so act. Such statement shall
be prima facie evidence of such authority.

_ Section 3.12  Participation by Telephonic or Video Conference. Any Director
not physically present at a meeting of the Board or any committee thereof may participate by
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means of & conference telephone, video conference, or similar communications equipment.
Participation by such means shall constitute presence in person at the meeting as long as all
persons participating in the meeting can hear each other at the same time and each Director can
participate in all matters before the Board.

Section 3.13 Compensation, Directors shall serve without compensation for
serving as Directors. Directors shall be allowed reimbursement for reasonable expenses, upon
resolution of the Board.

ARTICLE TV
EXECUTIVE OFFICERS

Section 4.01  Officers of the Board of Directors and Corporate Officers. The
officets of the Board are Chairperson, Vice-Chairperson, Secretary and Treasurer. The corporate
officers shall include the President and Chief Executive Officer, and such other corporate
officers as shall be determined from time to time by the Member. All officers shall be appointed
by the Member annually, at the time of the annual meeting of the Board of Directors or at such
other time or times as shall be determined by the Member.

Section 4,02 Terms of Office. Vacancies and Removal of Officers. The terms
of office of the Officers of the Board and of the Corporation shall be one (1) year or until their

successors are appointed and qualified and assume office. Any Officer may be removed, with or
without cause, by the Member, The Member may fill any vacancy for the unexpired term of the
specified vacancy, which occurs in any office of the Board or the Corporation.

Section 4.03 The Chairperson. The Chairperson shall preside at all meetings of
the Board of Directors of the Corporation. The Chairperson shall have the authority, along with
any other officers authorized by the Board of Directors, to sign on behalf of the Corporation,
deeds, mortgages, bonds, contracts or other instruments approved by the Board and, if required
under Article II, the Member, for execution. The Chairperson shall appoint the members of, and
may alter the composition of, the Committees of the Board. In addition, the Chairperson shall
perform such other duties as the Board of Directors shall require,

Section 4.04 The Vice-Chairperson. The Vice-Chairperson shall perform such
duties as may be requested by the Chairperson and shall preside as Chairperson in the absence of
the Chairperson. In the event of the Chairperson’s death, resignation, removal, incapacity, or
refusal to act, the Vice-Chairperson shall succeed him and shall serve for the remainder of the
term of his immediate predecessor, until and unless the Member shall fill such vacancy pursuant
to Sections 4.01 and 4.03 of these Bylaws.

Sectmn 4,05 Secretary. The Secretary shall, with the assistance of appropriate
Corporation staff, keep the minute books of meetings of the Board of Directors; shall give and
serve all required notices of mectings; shall have custody of the records of the Corporation; and
shall perform all other duties incident to the office of Secretary.

Section 4.06 Treasurer. The Treasurer shall, with the assistance of the Chief
Financial Officer, be responsible for and coordinate all financial and related activities of the
Corporation; shall render to the Board of Directors as the same may be required, an account of
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all transactions of the Treasurer and the of the financial condition of the Corporation; shall

present the annual budget to the Board of Directors; and shall perform all other duties incident to.
the office of Treasurer,

Section 4.07 President and Chief Executive Officer. The President shall be the
Chief Executive Officer of the Corporation and as such, shall carry out the purposes of the
Corporation pursuant to general and specific assignments given by the Board of Directors or the
Executive Committee.- The President shall be responsible for the daily conduct of all
Corporation activities and programs as well as the supervision of all employees of the
Corporation. The President shall be a full-time employee of the Corporation and shall be an ex-
officio non-voting member of the Board of Directors.

Section 4.08 Compensation. Cfficers shall not receive compensation for
serving as officers of the Board.

ARTICLEV
COMMITTEES OF THE BOARD OF DIRECTORS.

Section 5.01 Committees Generally.

(8) Committees of the Board. The Board, by resolution adopted by a
majority of the entire Board, may designate from among its members such committee or
committees, each consisting of three (3) or more Directors, as are necessary to fulfill its
obligations under section 3.01 above (“Committees of the Board™).

(b)  Committees of the Corporation.  Committees, other than
Committees of the Board, shall be committees of the Corporation (“Committees of the
Corporation”). Such Committees of the Corporation may be elected or appointed in the same
manner as officers of the Corporation, but no such committee shall have the authority to bind the

Board of Directors, Volunteers from the community may serve on these committees when
appropriate.

Section 5.02 Committees:
(a) There shall be the following Board Committees:

(1)  Executive Committee
(2)  Finance and Audit Oversight Committee
3) Quality Improvement Committee

(b)  The designation of such Committees and the delegation thereto of
authority as specified in these Bylaws shall not operate to relieve the Board of Directors, or any
individual Director, of any responsibility imposed by law.

(¢)  The Board of Directors, by resolution of a majority of the Directors
then in office, may prescribe the number, nature, organization, composition or function of the
Committees, The Board of Directors may establish such committees of the Corporation or
additional committees of the Board of Directors as it may from time to time determine.
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Section 5.03  Appointment and Number of Committee Members. Except as
otherwise stated in these Bylaws, the members and the chairpersons of all Committees, all of

whom shall be members of the Board of Directors, shall be appointed by the Chairperson of the
Board of Directors. The Chairperson shall announce the appointments, as soon as practicable,
after the annual meeting of the Board of Directors, Members of such Committees and the
chairpersons thereof shall, unless otherwise stated in the Bylaws, hold office for one (1) year or
until death, resignation, or removal. Resignation or removal from the Board shall constitute

resignation or removal from all Committees thereof. No Committee shall include less than three
(3) Directors.

Section 5.04 Resignation or Removal.

(a) Any member of a Committee may resign at any time by giving
written notice of such resignation to the chairperson of such Committee or to the Chairperson or
Secretary of the Board of Directors. Unless otherwise specified therein, such resignation shall
take effect upon receipt thereof by such Chairperson or such officer. '

(b)  Any member of any Committee may be removed at any time by
the Board of Directors whenever, in the judgment of the Board of Directors, the best interests of
the Corporation shall be served by such removal.

Section 5.05 Vacancies.

(a)  Any vacancy on any Committee, or of the chairperson thereof, due
to the resignation, removal or death of a member or of the chairperson of the Committee, shall be
filled by appointment in the same manner as such member or chairperson was appointed.

(b)  Whenever a member of any Committee, or the chairperson thereof,
is unable to attend one (1) or more meetings of such Committee, or is otherwise temporarily
unable to act as a member thereof, the Chairperson of the Board may appoint a Director to act as
a member or chairperson of such Committee during the period of such inability.

Section 5.06 Duties.

(a) It shall be the duty of each Committee to make such reports as,
from time to time, may be requested by the Board of Directors, or the Chairperson of the Board,
or as required by these Bylaws.

(b) In addition to the respective duties specifically assigned to
Committees by the Bylaws, each Committee shall perform such other duties in connection with
the subject matter over which such Committee has jurisdiction as, from time to time, may be
requested by the Board of Directors or the Chairperson of the Board.

Section 5.07 Procedures. Subject to the provisions of these Bylaws, and to such
directives as may be issued by the Board of Directors, each Committee shall establish its own
rules of procedure.

Section 5.08 Meetings.
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(a)  Except as otherwise provided in these Bylaws, each Committee

shall meet upon the call of the chairperson thereof, or upon the request of the Chairperson of the
Board.

(b)  Except as otherwise provided in these Bylaws, notice of the time
and place of meetings of all Committees shall be as directed by the chairperson thereof. Unless
required by law, such notice need not state the purpose of the meeting. A written waiver of
notice of any meeting, signed and filed with the records of the Committee either before or after

such meeting, shall be deemed equivalent to notice, as shall attendance by a member at such
meeting,

Section 5.09 Quorum and Voting Requirements.

(a)  Except as otherwise provided in these Bylaws, the presence of a

majority of the members of a Commitiee is necessary and sufficient to constitute a quorum for
the transaction of business,

(b)  The act of a majority of the members present at a meeting at which
a quorum is present shall be the act of the Committee.

Section 5.10 Reports to Board of Directors. All Committees shall make reports
to the Board of Directors pertaining to the proceedings, recommendations and actions of such
Committee.

Section 5.11 Indemnification. The members of all Committees shall be entitled
to the right of indemnification as set forth in these Bylaws and shall be deemed entitled to the
same coverage as is, or may be, afforded to Directors under the Corporation’s liability insurance
policy for actions taken in their capacities as Committee members,

Section §.12 Executive Commitice.

(8)  Membership. The Executive Committee shall consist of the
Chairperson of the Board, who shall act as chairperson of the Committee; the Vice-Chairperson
of the Corporation, who shall act as chairperson of the Committee in the absence of the
Chairperson; the Secretary; and the Treasurexr, The Chairperson of the Board shall have the

power to appoint additional members to the Executive Committee, subject to the approval of the
Board of Directors,

(b)  Functions.

(i) In order to provide continuity of conftrol, the Executive
Committee shall have, and may exercise the authority of the Board of Directors in the
supervision and control of the affairs of the Corporation in the interval between meetings of the
Board, subject to any prior limitations which may be imposed by the Board. It shall also make
such policy decisions during any interim period as it shall deem necessary to carry out the
objectives of the Corporation, provided such policy decisions are not inconsistent with those
adopted by the Board, and provided further that the Committee submits same to the Board of
Directors for approval at its next meeting in accordance with subsection (c) hereof. The
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Executive Committee shall annually review the compensation of the President and Chief
Executive Officer.

(i)  Between Board meetings, the Executive Committee shall
have and may exercise all of the authority of the Board of Directors, fo the extent allowed by
applicable law, but shall be required to notify the full Board of any actions it takes or decisions
made, other than those in the ordinary course of operations, within a reasonable time thereatter.
Notwithstanding the foregoing, actions taken by the Executive Committee shall not conflict with
the Bylaws, or policies and expressed wishes of the Board and the Executive Commitiee shall
not have the authority of the Board of Directors with respect to the following matters:

(1)  the filling of vacancies on any Committee of the
Board,;

(2)  the fixing of compensation of the Directors for
serving on the Board or on any Comumittee thereof;

(3)  the amendment or repeal of any resolution of the
Board of Directors which by its terms shall not be so
amendable or repealable;

(4)  the authorization of indemnification for expenses
incurred by Directors, Officers, or other personnel in
defending civil or criminal actions; and

(5)  power or authority in any matter that the Board may
not delegate to a committee under Section 712 and other
applicable sections of the New York State Not-For-Profit
Corporation Law.,

(¢}  Report of Action to the Board. All actions of the Executive
Committee shall be reported to the Board at the first Regular Meeting of the Board held
following any such action, and shall be subject to revision or modification by the Board.

(dy  Meetings. The Executive Committee shall meet upon the call of
the Chairperson or Vice-Chairperson.

Section 5.13  Finance and Audit Oversight Committee.

(a) Membership. The Finance and Audit Oversight Committee shall
consist of not less than three (3) members of the Board of Directors, each of whom shall be
independent Directors, as such term is defined in the Not-For-Profit Corporation Law. The
Treasurer shall serve as Chairperson of the Committee,

(b)  Functions. The Finance and Audit Oversight Committee shall
have the following responsibilities:
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(1)  Concerning itself with all matters relating to the financial
condition of the Corporation, including making recommendations
concerning the financial feasibility of the Corporation projects,
acts and undertakings referred to it by the Board of Directors;

(2)  Assisting in the preparing and presenting to the Board of
Directors and the Member, prior to the end of the fiscal year,
capital and annual operating budgets showing the expected
receipts, income and expenses for the ensuing year;

(3)  Reviewing and generally surveilling the Corporation’s
financial planning, its system of accounting controls, its handling
and disbursement of funds, the collection or other disposition of
the Corporation’s accounts receivable and the recommendation to
the Board and the Member of an auditor;

(4) . Overseeing financial audits and the accounting and
financial reporting processes of the Corporation;

(5)  Subject to the Member’s approval, annually retaining or
renewing the retention of an independent auditor to conduct the
audit and, upon completion thereof, reviewing the results of the

audit and any related management letter with the independent
aunditor;

(6)  Reviewing with the independent auditor the scope and
planning of the audit prior to the audit’s commencement;

(7y  Upon completion of the audit, reviewing and discussing
with the independent auditor:

@) any material risks and weaknesses in internal
controls identified by the auditor,

(ii)  any restrictions on the scope of the auditor’s
activities or access to requested information, :

(iil) any significant disagreements between the auditor
and management, and

(iv)  the adequacy of the Corporation’s accounting and
financial reporting processes; ’

(8)  Annually considering the performance and independence of
the independent auditor;

(9)  Overseeing the adoption, implementation of, and
compliance with the Conflicts of Interest and Related Party

10




Transactions Policy and the Whistleblower, Non-Intimidation and
Non-Retaliation Policy;

(10) Overseeing the impleméntation and operation of the
compliance program to ensure the Corporation’s compliance with
al] federal and state laws and regulations; and

(11)  Reporting directly to the Board of Directors regarding the
financial accounting and auditing practices of the Corporation,

Section 5.14  Quality Improvement Commiitee.

(a)  Membership. The Quality Improvement Committee shall consist of
not less than three (3) members of the Board of Directors. The Chairperson shall serve as
Chairperson of the Committee. The Chairperson of the Board shall have the power to appmm
additional members to the Quality Imptovement Committee.

(b)  Functions. The Quality Improvement Committee shall have the
following responsibilities:

(1)  Monitor program implementation and quality and assess
possibilities for program enrichment and expansion;

(2)  Monitor compliance with applicable regulations and
funding source requirements;

(3) Review and ‘make recommendations to the Board of
Directors with respect to clinical matters including, but not limited
to, strategies and programs regarding clinician adoption and
meaningful use of health information technology, the scope and
nature of the clinical data processed and utilized for clinical
decision support, and quality reporting; and

(4)  Shall have such other purposes, functions, duties and
authority as the Board of Directors shall determine.

Section 5.15 Minutes. Fach committee shall keep minutes of its proceedings.

ARTICLE VI
CONELICT OF INTEREST/WHISTLEBLOWER POLICIES

The Corporation shall adopt a Conflict of Interest and Related Party Transactions Policy,
which among its provisions shall include requirements regarding related party transactions, and a
Whistleblower, Non-Intimidation and Non-Retaliation Policy., The Corporation shall review and
amend such policies from time to time as appropriate and in accordance with applicable law.

11
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ARTICLE VI
INDEMNIFICATION

Section 7.01 Indemmification. The Corporation shall indemnify, to the full
extent such indemnification is permitted by law, any person made, or threatened to be made, a
party to, subject of, or otherwise involved in any (formal or otherwise) action, proceeding and/or
investigation, whether civil (including administrative and investigative proceedings) or criminal,
by reason of the fact that such person or such person’s testator or intestate is or was a Director or
Officer of the Corporation or serves or served any other Corporation, partnership, joint venture,
trust, employee benefit plan or other enterprise in any capacity at the request of the Corporation.
The Corporation shall have the power to purchase and maintain insurance to indemnify the

Corporation and its Directors and Officers to the full extent such indemnification is permitted by
law.

Section 7.02  Applicability and Non-Exclusivity. Every reference in this Article
VII to Directors and Officers of the Corporation shall include every Director and Officer thereof
or former Directors and Officers thereof. The right of indemnification herein provided shall be in
addition to any and all rights to which the Director, Officer employee or agent of the Corporation

otherwise might be entitled, and the provisions hereof shall neither impair nor adversely affect
such rights.

ARTICLE VIII
FISCAL YEAR

Section 8.01 The fiscal year of the Corporation shall begin January 1st and end
December 31st of each calendar year. :

ARTICLE IX
AMENDMENTS

Section 9.01  Amendment of Bylaws. These Bylaws of the Corporation may be
amended, repealed, or adopted by the Member in accordance with Article II.

Section 9.02 Conformity with Law. Any amendments, emendations, alterations,
changes and additions to, or deletions from, these Bylaws shall be consistent with the laws of
New York State which define, limit or regilate the powers of this Corporation or of its Directors.

ARTICLE X
LIMITATIONS

Section 10.01 Exempt Activities, Notwithstanding any other provision of these
Bylaws, no member, Director, Officer, employee or representative of the Corporation shall take
any action or carry on any activity by or on behalf of the Corporation not permitted to be taken
or carried on by an organization exempt from Federal income taxation under Code Section
501(a), as an organization described in Code Section 501(c)(3).

Section 10.02 Prohibition Against Sharing in Corporate Earnings. No Director,
Officer or employee of, or other person connected with, the Corporation, or any other private
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individual, shall receive at any time any of the net earnings or pecuniary profit from the
operations of the Corporation, provided that this shall not prevent either the payment to any such
person of reasonable compensation for services rendered to or for the benefit of the Corporation
or the reimbursement of expenses incurred by any such person on behalf of the Corporation, in
connection with effecting any of the purposes of the Corporation, and no such person or persons
shall be entitled to share in the distribution of any of the corporate assets upon the dissolution of
the Corporation, All such persons shall be deemed to have expressly consented and agreed that
upon such dissolution or winding up of the affairs of the Corporation, whether voluntary or
involuntary, the assets of the Corporation, after all debts have been satisfied, then remaining in
the hands of the Board, shall be distributed in such amounts as the Board may determine, or as
may be determined by a court of competent jurisdiction or the Attorney General in accordance
with Not-for-Profit Corporation Law, upon the application of the Board, exclusively to
charitable, religious, scientific, literary or educational organizations that then qualify for
exemption from Federal income taxation under Code 501(c)(3) and provide health care services

to patients in Westchester County, New York or as otherwise set forth in the Corporation’s
Certificate of Incorporation.

ACKNOWLEDGEMENT

THE FOREGOING BYLAWS, IN PRESENT FORM, were duly amended and adopted at a

meeting on and ratification of said amendments are reflected in the minutes of the
Board Meeting

Dated: January _, 2022.

Secretary

Name:

13
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RESOLUTION TO BE ADOPTED BY THE
BOARD OF TRUSTEES OF
ST. BARNABAS NURSING HOME

WHEREAS, 5t. Barnabas Nursing Home, Inc. (the “Nursing Home Corporation™), is a
New York State Not-for-Profit Corporation, and

WHEREAS, the Nursing Home Corporation wishes to amend its Certificate of
Incorporation to convert from a nursing home to a real estate holding corporation; and

WHEREAS, a form of Certificate of Amendment to the Certificate of Incorporation of
the Nursing Home Corporation is attached hereto as Exhibit A (the “Certificate of
Amendment”); and

NOW, THEREFORE, it is:
RESOLVED by the Board of Trustees of the Nursing Home Corporation that the Nursing
Home Corporation hereby approves the execution and filing of an amendment to the Nursing

Home Corporation’s Certificate of Incorporation in the form of the Certificate of Amendment,
annexed hereto as Exhibit A.

Dated: November 22, 2021

S
&8
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RESOLUTION TO BE ADOPTED BY THE
BOARD OF TRUSTEES OF
ST. BARNABAS COMMUNITY ENTERPRISES

WHEREAS, St. Barnabas Community Enterprises, Inc. (“SBCE”) is the sole shareholder
and member of St. Barnabas Nursing Home, Inc. (the “Nursing Home Corporation™), a New
York State Not-for-Profit Corporation, and

WHEREAS, the Nursing Home Corporation wishes to amend its Certificate of
Incorporation to convert from a nursing home to a real estate holding corporation; and

WHEREAS, a form of Certificate of Amendment to the Certificate of Incorporation of
the Nursing Home Corporation is attached hereto as Exhibit A (the “Certificate of
Amendment”); and

WHEREAS, as the member of the Nursing Home Corporation, SBCE is authorized to
approve the Certificate of Amendment.

NOW, THEREFORE, it is:

RESOLVED by the Board of Trustees of SBCE that SBCE hereby approves the
execution and filing of an amendment to the Nursing Home Corporation’s Certificate of
Incorporation in the form of the Certificate of Amendment, annexed hereto as Exhibit A.

Dated: November 22, 2021

Eh;abeﬂas‘mchez, éé‘dfetary,ij%o?;é'd of Trustees, SBCE



RESOLUTION TO BE ADOPTED BY THE
BOARD OF TRUSTEES OF
ST. BARNABAS COMMUNITY ENTERPRISES

WHEREAS, St. Barnabas Community Enterprises, Inc. (“SBCE”) is the sole shareholder
and member of St. Barnabas Nursing Home, Inc, (the “Corporation™), a New York State Not-for-
Profit Corporation, and

WHEREAS, SBCE may remove Trustees of the Corporation without cause; and
WHEREAS, SBCE may appoint Trustees of the Corporation; and

WHEREAS, the Corporation is required to maintain at least three Trustees at all times:
NOW, THEREFORE, it is:

RESOLVED, that the Board of Trustees of SBCE hereby appoints Richard Ketchum and
Laura Guerra to be Trustees of the Corporation; and,

IT IS FURTHER RESOLVED, that Helen Foster shall serve as President and
Chairperson of the Corporation, Richard Ketchum shall serve as Senior Vice Chairperson, Vice
President and Secretary of the Corporation and Laura Guerra shall serve as Vice Chairperson,
Vice President and Assistant Secretary of the Corporation; and,

IT IS FURTHER RESOLVED, that except for Helen Foster, all prior Trustees of the
Corporation be removed as Trustees and authorized signatories on the accounts of the
Corporation, to the extent any had signatory authority, effective immediately; and,

IT IS FURTHER RESOLVED, that Mary Grochowski and William DiBitetto be added
as signatories to the accounts of the Corporation.

Dated: November 22, 2021

Elizabeth Sanchez. S"écretal'yu BOfaldof Trustees, SBCE



RESOLUTION

RESOLVED, that the Public Health and Health Planning Council, on this 2nd day
of June 2022 approves the filing of the Certificate of Amendment of the Certificate of
Incorporation of St. Barnabas Nursing Home, Inc., dated November 22, 2021.



NEWYORK | Department Public Health and Health
Planning Council

STATE OF

OPPORTUNITY. Of Health

Project # 211139-E
Village Acquisition |, LLC d/b/a Lower West Side
Rehabilitation and Nursing Center

Program: Residential Health Care Facility

Purpose: Establishment

County: New York
Acknowledged: April 13, 2021

Executive Summary

Description

Village Acquisition |, LLC, d/b/a as Lower West
Side Rehabilitation and Nursing Center, requests
approval to be established as the new operator
of Village Care Rehabilitation and Nursing
Center, an existing not-for-profit, 105-bed
residential health care facility, located at 214
West Houston Street, New York. Upon approval
of this application, the site will be named Lower
West Side Rehabilitation and Nursing Center.

The current operators, Village Center for Care,
Inc., have entered into an Asset Purchase
Agreement dated March 17, 2021, with Village
Acquisition I, LLC for the sale and acquisition of
the operating interests of the Village Care
Rehabilitation and Nursing Center upon approval
by the Public Health and Planning Council.

The proposed operator membership is as

follows:

[Members %
Pasquaele DeBenedicitis 35%
Alex Solovey 35%
Soloman Rutenberg 15%
Joseph Carillo Tl 5%
Michael Schrieber 5%
Jimmy Solovey 5%

Total 100%

On March 17, 2021, Village Acquisition Il, LLC
entered into a Real Estate Purchase and Sale
Agreement with Village Center for Care for the
sale and acquisition, respectively, of the real
property of the nursing facility. Village

Acquisition Il, LLC (Landlord) and Village Acquisition |,
LLC (Tenant) have entered into a proposed lease
agreement for the site. There is common ownership in
both the operating and real estate entities.

OPCHSM Recommendation
Contingent Approval

Need Summary

There will not be any changes to beds, services, or
utilization in the area as a result of this change in
ownership.

Program Summary

The individual background review indicates the
applicants have met the standard for approval as set
forth in Public Health Law §2801-a(3)(b).

Financial Summary

The purchase price of $1,500,000 for the operating
interests will be met with equity from the proposed
members’ resources. The purchase price of
$29,750,000 for the real estate interests will be fulfilled
as follows: Equity of $4,537,500 from proposed
members’ resources and financing of $25,212,500 at
an interest rate of 3.88% for a twenty-five-year term.
The proposed budget is as follows:

Budget Current YearOne YearThree
Revenues $24,893,083 $25,721,800 $26,026,900

48,445,389 24,929,721 24,988,442
$792,076 $1,218,458

Expenses
Net Income ($23,552,306)

]
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Long Term Care Ombudsman Program
The LTCOP recommends Approval (See LTCOP Attachment A).

Health Systems Agency
There will be no HSA recommendation for this project.

Office of Primary Care and Health Systems Management
Approval contingent upon:

1.

Submission of a commitment signed by the applicant which indicates that, within two years from
the date of the council approval, the percentage of all admissions who are Medicaid and
Medicare/Medicaid eligible at the time of admission will be at least 75 percent of the planning
area average of all Medicaid and Medicare/Medicaid admissions, subject to possible adjustment
based on factors such as the number of Medicaid patient days, the facility’s case mix, the length
of time before private paying patients became Medicaid eligible, and the financial impactonthe
facility due to an increase in Medicaid admissions. [RNR]

Submission of a plan to continue to enhance access to Medicaid residents. At a minimum, the
plan should include, but not necessarily be limited to, ways in which the facility will: Reach out to
hospital discharge planners to make them aware of the facility's Medicaid Access Program;
Communicate with local hospital discharge planners on a regular basis regarding bed availability
at the nursing facility; and Identify community resources that serve the low-income and frail
elderly population who may eventually use the nursing facility and inform them about the facility’s
Medicaid Access policy, and Identify community resources that serve the low-income and frail
elderly population who may eventually use the nursing facility, and inform them about the facility's
Medicaid Access policy. [RNR]

Submission of a bank loan commitment thatis acceptable to the Department of Health. [BFA]
Submission of an executed lease rental agreement that is acceptable to the Department of
Health. [BFA]

Submission of a photocopy of an amended and executed Certificate of Amendment of the Articles
of Organization of Village Acquisition |, LLC, acceptable to the Department. [CSL]

Submission of a photocopy of an executed Operating agreement of Village Acquisition |, LLC,
acceptable to the Department. [CSL]

Submission of a photocopy of an executed Certificate of Amendment of the Certificate of
Incorporation of Village Center for Care, acceptable to the Department. [CSL]

Submission of photocopy of an amended and executed Lease between Village Acquisition Il, LLC
and Village Acquisition I, LLC, acceptable to the Department. [CSL]

Approval conditional upon:

1.

This project must be completed by one year from the date of the recommendation letter, including
all pre-opening processes, if applicable. Failure to complete the project by this date may
constitute an abandonment of the project by the applicant and an expiration of the approval. It is
the responsibility of the applicant to request prior approval for any extension to the project
approval expiration date. [PMU

Council Action Date
June 2, 2022

Project #211139-E Exhibit Page 2



| Need and Program Analysis

Program Description

Existing Proposed
Facility Name VillageCare Rehabilitation and Lower West Side Rehabilitation
Nursing Center and Nursing Center
Address 214 West Houston Street Same
New York, NY 10014
RHCF Capacity 105 beds Same
ADHCP Capacity N/A N/A
Type of Operator Not For Profit Corporation Limited Liability Corporation
Class of Operator Voluntary Proprietary
Operator Village Center for Care Village Acquisition |, LLC
Active Parent/Co-Operator: Pasquale DeBenedictis 35%
Village Care Of New York, Inc. | Alex Solovey 35%
Soloman Rutenberg 15%
Joseph F. Carillo, Il 5%
Michael Schrieber 5%
Jimmy Solovey 5%

This application is to establish Village Acquisition |, LLC as the new operator of VillageCare Rehabilitation
and Nursing Center, a 105-bed residential health care facility located at 214 West Houston Street, New
York. The facility will be known as Lower West Side Rehabilitation and Nursing Center post-approval. No
changes in the program or physical environment are proposed in this application.

Analysis
Village Care Rehabilitation vs. New York County
100.0%
LA R R R RN R R R R NN NN aQ
95.0% 97.0%
90.0%
2 85.0%
o 80.0%
)
c 75.0%
[
= 70.0%
g 65.0%
60.0% r-—-=--- B Ittt } Sl Tmm=———= | il o= B it 1
1 2014 2015 _i 2016 -}} 2017 i_ 2018 i_ 2019 _i_ 2020 |
| e—\illage Care Rehabilitation} 96.3% | 94.5% | 94.4% | 95.1% | 90.8% | 92.0% | 72.6% |
--------------------------------- e E T e e e
L—-- New York County i_ 93.8% | 95.3%_& 94.7% -i 95.4% i_ 93.4% i_ 92.1% | 81.2% |

The facility had utilization in the 90’s until 2019. The substantial drop in 2020 is likely significantly
attributable to the COVID-19 pandemic.
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Medicaid Access

To ensure that the Residential Health Care Facility needs of the Medicaid population are met, 10 NYCRR
§670.3 requires applicants to accept and admit a reasonable percentage of Medicaid residents in their
service area.

The benchmark is 75% of the annual percentage of residential health care facility admissions that are
Medicaid eligible individuals in their planning area.

An applicant will be required to make ap propriate adjustments in its admission policies and practices to
meet this benchmark.

The 75% of the annual percentage of residential health care facility admissions that are Medicaid eligible
individuals in their planning area may be increased or decreased based on the following factors:

e the number of individuals within the planning area currently awaiting placement to a residential
health care facility and the proportion of total individuals awaiting such placement that are
Medicaid patients and/or alternate level of care patients in general hospitals;

e the proportion of the facility's total patient days that are Medicaid patient days and the length of
time that the facility's patients who are admitted as private paying patients remain such before
becoming Medicaid eligible;

e the proportion of the facility's admissions who are Medicare patients or patients whose services
are paid for under provisions of the federal Veterans' Benefit Law;

e thefacility's patient case-mix based on the intensity of care required by the facility's patients or
the extent to which the facility provides services to patients with unique or specialized needs;

¢ the financial impact on the facility due to an increase in Medicaid patient ad missions.

The facility’s Medicaid admissions rate has been significantly below the threshold of 75% of the New
York County rate for 2019 and 2020.

Medicaid Access 2018 2019 2020

New York County Total 36.2% 33.0% 21.4%
New York County Threshold Value 27.2% 24.7% 16.1%

Village Care Rehabilitation and Nursing 55.0% 2.0% 0.2%

Characterand Competence

Pasquale DeBenedictis reports concurrent employment as the Chief Financial Officer at DeWitt
Rehabilitation and Nursing Center and a managing member of Cassena Care LLC. Cassena Care is an
organization that delivers rehabilitation and nursing services. He has previously worked as the Chief
Financial Officer and Controller at numerous long-term care facilities since June 1997. Pasquale
DeBenedictis has a bachelor’'s degree in accounting from SUNY Plattsburg and an inactive CPA license.
The applicant discloses ownership interests in the following health care facilities:

New York Nursing Homes

East Neck Nursing and Rehabilitation Center (15%) 02/2005 to present
Workmen’s Circle Multicare Center (25%) 07/2013 to present
Shore View Nursing and Rehabilitation Center (32.50%) 06/2014 to present
Morningside Nursing and Rehabilitation Center (35%) 07/2014 to present
Peninsula Nursing and Rehabilitation Center (25.05%) 08/2014 to present
Upper East Side Rehabilitation and Nursing Center (34.50%) 06/2015 to present
Sea Crest Nursing and Rehab Center (32.50%) 07/2015 to present
Fordham Nursing and Rehab Center (28.25%) 08/2016 to present
Long Beach Nursing & Rehab Center (22.75%) 08/2016 to present
Downtown Brooklyn Nursing & Rehabilitation Ctr (27.34%) 06/2018 to present
Margaret Tietz Nursing & Rehabilitation Center (30.33%) 02/2019 to present

]
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Connecticut Nursing Homes
Cassena Care at Norwalk (35%)
Cassena Care at Stamford (35%)

Assisted Living/Adult Home
Bay Vista Assisted Living (25%)
Morningside at Home Assisted Living Program (20%)

Diagnostic and Treatment Centers

Workmens Circle Dialysis Center (D&TC) (25%)

East Neck Dialysis Center (D&TC) (33.33%)

Cassena Care Dialysis at Peninsula (D&TC) (23.75%)
Cassena Care Dialysis at Morningside (D&TC) (23.75%)
Sea-Crest Dialysis Center (D&TC) (32.50%)

Beach Channel Diagnostic and Treatment Center (30%)

Pelham Parkway Surgery Center (33.34%)
**Contingent Approval by Public Health and Health Planning Council on 2/10/2022

Certified Home Health Agency
Hillside Manor Certified H.C.A. (CHHA) (30%)
Centerlight Certified Home Health Agency (30%)

Licensed Home Care Services Agency
Morningside at Home (35%)
Long Beach Home Care (25%)

Hospice
Hospice of New York (6%)
**CON #211064 under review.

End-Dated Ownership

Barnwell Nursing and Rehabilitation Center (33.30%)
Mills Pond Nursing and Rehabilitation Center (29%)
Sayville Nursing and Rehabilitation Center (33.33%)
Cassena Care at New Britain (35%) (CT)

07/2013 to present
02/2016 to present

Pending
6/2018 to present

08/2015 to present
09/2015 to present
11/2016 to present
07/2019 to present
09/2017 to present
Pending™*

Pending**

10/2017 to present
12/2020 to present

06/2018 to present
05/2021 to present

Pending™**

11/2003 to 03/2018
10/2010 to 04/2018
12/2012 to 04/2018
07/2013 to 12/2020

Alex Solovey is a New York State licensed physical therapist who reports concurrent employment as the
Chief Executive Officer at DeWitt Rehabilitation and Nursing Center, Director of Rehabilitation at
Theradynamics, and a managing member of Cassena Care LLC. Cassena Care delivers rehabilitation
and nursing services. Since May 2021, Alex Solovey has been under an employment agreement with
Village Center for Care to act as the Director of Operations of the Nursing Home. He has a Bachelor of
Science from New York University and a degree in Health Care Administration from CW Post. The
applicant discloses ownership interests in the following health care facilities:

New York Nursing Homes

East Neck Nursing and Rehabilitation Center (15%)
Workmen'’s Circle Multicare Center (25%)

Shore View Nursing and Rehabilitation Center (32.50%)
Morningside Nursing and Rehabilitation Center (35%)
Peninsula Nursing and Rehabilitation Center (25.05%)
Upper East Side Rehabilitation and Nursing Center (34.50%)
Sea Crest Nursing and Rehab Center (32.50%)

Fordham Nursing and Rehab Center (28.25%)

Long Beach Nursing & Rehab Center (22.75%)

Margaret Tietz Nursing & Rehabilitation Center (30.33%)
Downtown Brooklyn Nursing & Rehabilitation Ctr (27.34%)

02/2005 to present
07/2013 to present
06/2014 to present
07/2014 to present
08/2014 to present
06/2015 to present
07/2015 to present
08/2016 to present
08/2016 to present
02/2019 to present
06/2018 to present

]
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Connecticut Nursing Homes
Cassena Care at Norwalk (35%)
Cassena Care at Stamford (35%)

Assisted Living/Adult Homes
Morningside at Home Assisted Living Program (20%)
Bay Vista Assisted Living (25%)

Diagnostic and Treatment Centers

Workmens Circle Dialysis Center (D&TC) (25%)

East Neck Dialysis Center (D&TC) (33.33%)

Cassena Care Dialysis at Peninsula (D&TC) (23.75%)
Cassena Care Dialysis at Morningside (D&TC) (23.75%)
Sea-Crest Dialysis Center (D&TC) (32.50%)
Morningside Dialysis Center, LLC (D&TC) (35%)

Beach Channel Diagnostic and Treatment Center (30%)

Pelham Parkway Surgery Center (33.33%)
**Contingent Approval by Public Health and Health Planning Council on 2/10/2022

Certified Home Health Agency
Hillside Manor Certified H.C.A. (CHHA) (30%)
Centerlight Certified Home Health Agency (30%)

Licensed Home Care Services Agency
Morningside at Home (LHCSA) (20%)
Long Beach Home Care

End-Dated Ownership

Barnwell Nursing and Rehabilitation Center (33.30%)
Mills Pond Nursing and Rehabilitation Center (29%)
Sayville Nursing and Rehabilitation Center (33.33%)
Cassena Care at New Britain (35%) (CT)

Hospice
Hospice of New York (6%)
**CON #211064 is underreview.

Soloman Rutenberg reports employment as the CEO at Workmen's Circle Multicare Center, which is a
skilled nursing facility. He has a master’s degree in Engineering from Latvia Technical University and

discloses ownership interest in the following health care facilities:

New York Nursing Homes

Workmen'’s Circle Multicare Center (25%)

Shore View Nursing and Rehabilitation Center (5.0%)
Morningside Nursing and Rehabilitation Center (20%)
Upper East Side Rehabilitation and Nursing Center (4.25%)
Sea Crest Nursing and Rehab Center (5.0%)

Fordham Nursing and Rehab Center (38.50%)

Long Beach Nursing & Rehab Center (9%)

Margaret Tietz Nursing & Rehabilitation Center (9.0%)
Downtown Brooklyn Nursing & Rehabilitation Ctr (8%)

Connecticut Nursing Homes
Cassena Care at Norwalk (35%)
Cassena Care at Stamford (35%)

11/2015 to present
11/2015 to present

06/2018 to present
Pending

08/2015 to present
09/2015 to present
11/2016 to present
07/2019 to present
09/2017 to present
Pending
Pending**
Pending**

10/2017 to present
12/2020 to present

06/2018 to present
05/2021 to present

11/2003 to 12/2017
10/2010 to 04/2018
12/2012 to 04/2018
07/2013 to 12/2020

Pending**

08/2012 to present
06/2014 to present
07/2014 to present
06/2015 to present
07/2015 to present
08/2016 to present
08/2016 to present
02/2019 to present
06/2018 to present

11/2015 to present
11/2015 to present

Project #211139-E Exhibit Page 6



Diagnostic and Treatment Centers

Workmens Circle Dialysis Center (D&TC) (25%)
Cassena Care Dialysis at Morningside (D&TC) (23.75%)
Sea-Crest Dialysis Center (D&TC) (32.50%)

Beach Channel Diagnostic and Treatment Center (10%)

Pelham Parkway Surgery Center (33.33%)
**Contingent Approval by Public Health and Health Planning Council on 2/10/2022

Certified Home Health Agency
Hillside Manor Certified H.C.A. (CHHA) (30%)
Centerlight Certified Home Health Agency (30%)

Licensed Home Care Services Agency
Morningside at Home (LHCSA) (20%)

Assisted Living/Adult Home
Morningside at Home Assisted Living Program (20%)

End-Dated Ownership

Mills Pond Nursing and Rehabilitation Center (29%)
Cassena Care at New Britain (35%)

Terrace Health Care Center

Joseph Carillo, Il reports employment as the managing member/administrator/ and CEO of Carillon
Nursing & Rehab Center. He is an NY'S Nursing Home Administrator in good standing and discloses

ownership interests in the following residential health care facilities:

New York Nursing Homes

Carillon Nursing & Rehabilitation Center (11.12%)

East Neck Nursing and Rehabilitation Center (26.68%)
Workmen’s Circle Multicare Center (25%)

Morningside Nursing and Rehabilitation Center (10%)
Upper East Side Rehabilitation and Nursing Center (10%)
Downtown Brooklyn Nursing & Rehabilitation Ctr (10%)

Assisted Living/Adult Home
Morningside at Home Assisted Living Program (10%)

Diagnostic and Treatment Centers

Carillon Dialysis Center (D&TC) (11.11%)

Workmens Circle Dialysis Center (D&TC) (25%)

East Neck Dialysis Center (D&TC) (33.33%)

Cassena Care Dialysis at Morningside (D&TC) (23.75%)

Certified Home Health Agency
Hillside Manor Certified H.C.A. (CHHA) (30%)

Licensed Home Care Services Agency
Morningside at Home (LHCSA) (20%)

End-Dated Ownership

Barnwell Nursing and Rehabilitation Center (33.30%)
Mills Pond Nursing and Rehabilitation Center (29%)
Sayville Nursing and Rehabilitation Center (33.33%)

08/2015 to present
07/2019 to present
09/2017 to present
Pending**
Pending**

10/2017 to present
12/2020 to present

06/2018 to present

06/2018 to present

05/2014 to 05/2018
07/2013 to 12/2020
06/2015 to 08/2016

01/1999 to present
02/2005 to present
07/2013 to present
07/2014 to present
06/2015 to present
06/2018 to present

06/2018 to present

10/2003 to present
08/2015 to present
09/2015 to present
07/2019 to present

10/2017 to present

06/2018 to present

11/2003 to 12/2017
10/2010 to 04/2018
12/2012 to 04/2018

Michael Schrieber reports employment as a managing member and regional administrator for Cassena
Care. He is a licensed NYS NH administrator in good standing and discloses ownership interests in the

following residential health care facilities:
L]
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New York Nursing Homes

Shore view Nursing & Rehabilitation Center (30.0%) 06/2014 to present
Upper East Side Rehabilitation and Nursing Center (1.50%) 06/2015 to present
Sea Crest Nursing & Rehab Center (30.0%) 07/2015 to present
Fordham Nursing and Rehab Center (5%) 08/2016 to present

Diagnostic and Treatment Centers
Sea Crest Dialysis Center (D&TC) (30%) 09/2017 to present

Jimmy Solovey reports employment as the Senior Vice President of Business Development for Smartinx
Solutions. He has a master’s degree from Long Island University and discloses ownership interests in the
following residential health care facilities:

Upper East Side Rehabilitation and Nursing Center (4.25%) 06/2015 to present

Quality Review

The proposed owners have been evaluated on the distribution of CMS Star ratings for their portfolios as
per 10 NYCRR § 600.2(b)(5)(iv). For all proposed owners the distribution of CMS star ratings for their
facilities meets the standard described in state regulations.

CMS Star Rating Criteria
Duration of Ownership*
<48 Months 48 months or more

Number | Percent of Number | Percent of
Proposed Total Nursing | of Nursing Homes of Nursing Homes
Owner Homes Nursing | With a Below Nursing | With a Below

Homes | Average Rating Homes | Average Rating
Alex Solovey 13 2 0.0% 11 18.2%
Jimmy Solovey 1 1 0.0%
Joseph F.
Carillo, I 6 1 0.0% 5 0.0%
Michael
Schrieber 4 4 0.0%
Pasquale
DeBenedictis 13 2 0.0% 11 18.2%
Soloman 9 2 0.0% 7 14.3%
Rutenbeerg

*Duration of ownership as of 6/2/2022 Data Date: 04/2022

The Nursing Home Compare website now includes information to alert consumers about abuse or neglect
in nursing homes. Facilities that have been recently cited for resident harm or potential harm for abuse or
neglect are indicated with an icon of a red circle with a hand in it. This symbolis on the chart below to
reflect the Nursing Home Compare website.

New York. The proposed owners’ portfolio includes ownership in 12 New York facilities. Eleven facilities
have a CMS overall quality rating of average or higher, while one facility has a CMS overall quality rating
of below average or lower.

Connecticut. The proposed owners’ portfolio includes ownership in two Connecticut facilities.

One facility has a CMS overall quality rating of average or higher, the other facility has a CMS overall
quality rating of below average or lower. Regarding the abuse tag at Cassena Care Norwalk, the
applicant states: “This was the result of a patient-to-patient altercation on a dedicated behavioral unit. The
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incident involved individuals who are noted to have dementia and it was a spontaneous incident between
two individuals. When the altercation occurred, it was documented and was self-reported to the
Connecticut Department of Health.” The applicant also indicates that additional in-service training was
provided to all staff on patient monitoring.

Ownership Health Quality
Facility Since Overall Inspection | Measure | Staffing
New York
VillageCare o o
Rehabilitationand | Subject Facility FkFAE ek *kk *kk
Nursing Center
Sl *kkkk *kk%k * %%k % * %
Carillon Nursin
Horlne Heing 01/1999 * % %% % % kK k %%k %k *
Data as of
12/2009
Current *k %k * %% *kdkk *%
East Neck Nursing
d Rehabilitafi 02/2005
and ~enhabllitaton Data Date *%* * k% *kk*k *
01/2009
Current *k kK *k kK *k kK *%
Workmen'’s Circle
Multicare Center
uitl 08/2012 *kkkk %%k Kk %%k ke k * %
Shore View Current *kkkk *kkkk *kkkk *%%
Nursing and
Rehabilitation
e 06/2014 *kkkk * %k %k k * %%k k *
Morningside Current *kx *kx Fkkx *%
Nursing and
Rehabilitation
Conter 07/2014 *kkkk *k %k *kdkk * %%
* %% * %% *k %k *%%
Peninsula Nursing Current
and Rehabilitation
Center 08/2014 * * FkwE *
*kkkk *k kK *kkkk *%%
Upper East Side Current
Rehabilitation and
Nursing Center 06/2015 *kkkk *kkk Kk Kk k * %
Current *kkkk *kdkk * %% * %%
Sea Crest Nursing
Reh
and Rehab Center 07/2015 Fokkkk F*kkk Fkkkk *%
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Ownership Health Quality
Facility Since Overall Inspection | Measure | Staffing
Current *k kK *k kK *kkkk *
Fordham Nursing
and Rehab Center 08/2016 ke e ek *
Long Beach Current *% *% *k kK * %%
Nursing & Rehab
Center 08/2016 *kkk *% *kkkk *kkkk
Downtown Sl * %% * %% * %% *%
Brooklyn Nursing
gtl:iehabllltatlon 06/2018 *kkkk *kk%k * %%k k N/A
Margaret Tietz Current *kkkk *kkkk *kkkk *%%
Nursing &
geh?bllltatlon 02/2019 *kKKK *kkkKk *kkkKk *%
enter
Connecticut
Current *% *% * %% *%
Cassena Care at T
Norwalk Doa7t/a gs3of * k% *% kK%K *k %k
09/2013
Current *k kK * %% *kkkk * %%
Cassena Care at
Stamford 11/2015 *kkk *% *kkkk K,k
End Dated Nursing Home Affiliations
Ownership Health Quality
Facility Since Overall Inspection| Measure | Staffing
New York
* %% * %% *kdk * %%
Cassena Care At New 12/2020
Britain 07/2013 * %% * %%k *kk*x *k%k
*%k% *k kK *%% *
Terrace Health Care 08/2016
Center 06/2015 *kk *kkk * kK Kk *
* * * % *%
Barnwell Nursing and 12/2017
Rehabilitation Center 11/2003 *kk *k k% *%x *
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Ownership Health Quality

Facility Since Overall Inspection| Measure | Staffing
*%* *%* *kk%k
Mills P_o_nd_Nursing and i N/A
Rehabilitation Center 10/2010 *% *%* *kkk * %%
04/2018 * %k *% *kkkk N/A

Sayville Nursing and
Rehabilitation Center 12/2012 * %% %% %k Kk Kk *

CMS Dialysis Quality Ratings

Current

Quality Current Patient
Facility Ownership Since Rating Survey Rating
Carillon Dialysis Center 10/2003 ke N/A
Workmens Circle Dialysis Center 08/2015 ke **
Sea Crest Dialysis Center 09/2017 *x N/A
East Neck Dialysis Center 09/2015 *x N/A
Cassena Care Dialysis at Peninsula 11/2016 * N/A
Cassena Care Dialysis at Morningside 07/2019 * N/A

Record of Legal Actions
East Neck Nursing and Rehabilitation is being investigated by the New York State Attorney General’s
Office for certain services provided from 01/2012-12/2014.

Alex Solovey disclosed professional liability, general liability, EPLI, and medical malpractice claims
against nursing homes and a therapy company with which they were alleged to have had an interest.
Four claims remain open, the other claims were discontinued or settied without admission of liability.

Pasquale DeBeneictis disclosed professional liability, general liability, and medical malpractice claims
against nursing homes. Three claims remain open, the other claims were discontinued or settled without
admission of liability.

Soloman Rutenberg disclosed professional liability and medical malpractice claims against nursing
homes. Two claims remain open, the other claims were discontinued.

Joseph Carillo disclosed professional liability and medical malpractice claims against nursing homes.
One claim remains open, the other claims were discontinued or settled without admission of liability.

Michael Schrieber did not disclose any pending or closed lawsuits against himself or any affiliated
entities.

]
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Enforcement History
A review of Barnwell Nursing and Rehabilitation Center for the period identified above reveals the
following:
e The facility was fined $2,000 pursuant to Stipulation and Order NH-15-001 issued 1/12/2014 for
surveillance findings on 3/13/2012. Deficiencies were found under 10 NYCRR 415.12(h)(1) -
Quality of Care: Accidents/Supervision.
e Afederal CMP of $3,250 was paid for the Immediate Jeopardy on 3/13/2012.
e The facility was fined $10,000 pursuant to Stipulation and Order NH-15-038 for surveillance
findings onFebruary 1, 2013. Deficiencies were found under 10NY CRR 415.12(m)(2) Quality of
Care Significant Medication Errors; 10 NYCRR 415.26 Administration; and 10NYCRR 415.27
Quality Assurance.
A federal CMP of $5,000 was paid for the Inmediate Jeopardy on 2/1/2013.
The facility was fined $8,000 pursuant to Stipulation and Order NH-15-038 for surveillance
findings on September 26, 2013. Deficiencies were found under 10 NYCRR 415.4(b)(1)(2)(3)
Free from Mistreatment Neglect and Misappropriation of Property; and 10 NYCRR 415.12 Quality
of Care Highest Practicable Potential.
e Afederal CMP of $8,000 was paid for Inmediate Jeopardy on 9/26/13.

A review of East Neck Nursing and Rehabilitation Center for the period identified above reveals the
following:

e The facility was fined $6000 pursuant to Stipulation and Order NH-15-039 issued 12/3/2015 for
surveillance findings on 3/21/2014. Deficiencies were found under 10 NYCRR 415.3 (e)(1)(ii)
Resident Rights: Right to Accept/Refuse Treatment; Right to Formulate Advance Directives; 10
NYCRR 415.26 Administration and 10 NYCRR 415.27(a-c) Administration: Quality Assessment
and Assurance.

e The facility was assessed a federal CMP of $650 on July 12, 2021, for failure to report COVID
data.

A review of operations of Mills Pond Nursing and Rehabilitation Center for the period identified above
reveals the following:
e The facility was fined $10,000 pursuant to Stipulation and Order NH-17-050 issued 9/14/2017 for
surveillance findings on 7/12/2017. Deficiencies were found under 10 NYCRR 415.12(m)(2)
Quality of Care Significant Medication Errors.

A review of operations of Workmen’s Circle Multicare Center for the period identified above reveals the
following:
e The facility was fined $10,000 pursuant to Stipulation and Order NH-21-220 issued 11/15/2021
for surveillance findings on 5/11/2021. Deficiencies were found under 10 NYCRR 415.12(h)(1)
Quality of Care, accidents, and the resident environment remains free of accident hazards.

A review of operations of Margaret Tietz Nursing & Rehabilitation Center for the period identified
above reveals the following:
e The facility was assessed a federal CMP of $650 on February 22, 2021, for failure to report
COVID data.

A review of operations of Upper East Side Rehabilitation and Nursing Center for the period identified
above reveals the following:
e The facility was fined $12,000 pursuant to a Stipulation and Order issued for surveillance findings
on 2/20/2018. Deficiencies were found under 10 NYCRR 415.12(m)(2) Quality of No Significant
Med Errors and 10 NYCRR 415.15(b)(2)(iii) Physician Services/Physicians Visits.

A review of operations for Cassena Care at Stamford for the period identified above reveals the
following:
e The facility was fined $1,730 by the State of Connecticut for a survey on 9/15/2016 for F tag 309-
Quality of Care.

]
Project #211139-E Exhibit Page 12



e The facility incurred a Civil Money Penalty of $17,821.05 for survey findings on 9/15/2016 for F
tag 309- Provide Care/Services for highest wellbeing, F tag 323- Free of Accident
Hazards/Supervision/Devices, and F tag 327- Sufficient fluid to maintain hydration.

e The facility incurred a Civil Money Penalty of $11,000 for survey findings on 8/23/2018 for
appropriate treatment and care according to orders, resident’s preferences, and goals, each
resident from all types of abuse such as physical, mental, sexual abuse, physical punishment,
and neglect by anybody.

A review of operations for Cassena Care at New Britain for the period identified above reveals the
following:
. 'gI}'he facility was fined $1,730 by the State of Connecticut for a survey on 9/15/2016 for F tag 309-
Quality of Care.
e The facility incurred a Civil Money Penalty of $17,821.05 for survey findings on 9/15/2016 for F
tag 309- Provide Care/Services for highest wellbeing, F tag 323- Free of Accident
Hazards/Supervision/Devices, and F tag 327- Sufficient fluid to maintain hydration.

A review of operations for Cassena Care at Norwalk for the period identified above reveals that the
facility was fined by the state of Connecticut for the following:

e The facility was fined $1,020 by the state for the survey on 9/5/2013 for F Tag 309- Provide
necessary care and services to maintain the highest wellbeing of each resident and F Tag 323 -
Free of Accidents: Hazards/supervision/devices. The facility incurred a federal CMP of $7,850 for
survey findings on 9/5/2013.

e The facility was fined $360 by the state for the survey on 10/17/2013 for Tag F 323- Free from
accident hazards and risks, supervision to prevent avoidable accidents.

e The facility was fined $1,160 by the state for the survey on 12/23/2013 for Tag F 323- Free from
accident -Fallin shower.

e The facility was fined $1,370 by the state for the survey on 2/28/2014 for Tag F 309 G- Provide
care/services for highest wellbeing, and Tag F 314 G- Treatment/services to prevent/heal
pressure sores. The facility incurred a federal CMP of $13,650 for survey findings on 2/28/2014.

e The facility was fined $3,000 by the state for the survey on 1/26/2016 for Tag F 223- Protect the
resident from all abuse, physical punishment, and being separated from others. The facility
incurred a federal CMP of $6,500 for survey findings on 1/26/2016.

e The facility was fined $2,370 and $3,000 by the state for the survey on 3/31/2016 for Tag F 224
Prohibit mistreatment/neglect/misappropriation. The facility incurred a federal CMP of $8,750 for
survey findings on 3/31/2016.

e The facility incurred a federal CMP of $2,315 for survey findings on 3/31/2016, Ensure that
residents are safe from serious medication errors.

e The facility was fined $2,530 by the state for the survey on 7/13/2017 Free of Accident
Hazards/Supervision/Devices. The facility incurred a federal CMP of $24,980 for survey findings
on 7/13/2017.

e The facility incurred a federal CMP of $21,045 for survey findings on 11/28/2018, Ensure that a
nursing home area is free from accident hazards and provides adequate supervision to prevent
accidents.

A review of operations for Peninsula Continuum Services, LLC d/b/a Cassena Care Dialysis at
Peninsula in Far Rockaway, NY, for the period identified above reveals the following:
e The facility incurred a Federal Civil Money Penalty of $12,468 for survey findings from 12/28/2016
to 5/15/2017 for the Respiratory protection program (fit testing, documentation), hazards
communication program, and sharps injury log.

Conclusion
The individual background review indicates the applicants have met the standard for approval as set forth

in Public Health Law §2801-a(3)(b). There will not be any changes to beds, services, or utilization in the
area as a result of this change in ownership.

]
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| Financial Analysis |

Operating Budget
The applicant has submitted an operating budget, in 2022 dollars, for the current year, first-year and year
three, summarized as follows:

Current Year One Year Three

Per Per Per
Revenues Patient Day Total Patient Day Total Patient Day Total
Commercial FFS $863.37 $2,042,729 $976.18  $2,866,077 $1,021.15  $3,021,577
Medicare FFS $672.53 9,774,501 $792.52 16,203,900 $808.43 $16,529,200
Medicare MC $488.16 3,691,497 $488.16  $4,917,723 $488.16  $4,917,723
Medicaid FFS $507.49 659,741 $460.06 868,133 $460.06 $868,133
Medicaid MC $517.94 969,065 $460.29 671,567 $460.29 $671,567
Private Pay $1,000.00 273,000 $519.35 193,200 $530.91 $197,500
Other 3,085,524 1,200 $1,200
Non-Operating Rev 4,397,026 0 0
Total Revenues $24,893,083 $25,721,800 $26,026,900
Expenses
Operating $894.74  $24,970,469 $549.96 $20,444,800 $550.25 $20,455,500
Capital $86.20 $2.825.221 $120.64 $4.484,924 $121.94 $4,532,942
Total Ordinary
Expenses $980.94  $27,795,690 $670.60 $24,929,724 $672.18 $24,988,442
Loss on impairment
of property and
Equipment $20,649,699
Total Expenses
and Loss on
Impairment $48,445,389
Net Income ($23,552,306) $792,076 $1,218,458
Patient Days 27,908 37,175 37,175
Occupancy 72.82% 97.00% 97.00%

The following is noted concerning the submitted budget:
¢ Medicare and Private Pay rates are projected upon the current market rates.
e The current year Medicaid rate is based on the facility’s Medicaid rate per 2020 cost report

information.

e The increase in patientdays is based on the assumption that the facility occupancy rate will
recover to 2019 pre-pandemic levels. The self-reported weekly bed census data for March 3,
2022, indicates an occupancy rate of 91.4% at Village Care Rehabilitation and Nursing Center.
This compares favorably with the 86.9% occupancy rate for all nursing homes in New York
County for the period.

e The facility received CARES funding of $1,343,637 in 2020. The applicant did not receive any
State support for debt relief.

Expenses are projected to be lower than the current year due to a reduction in employee
benefits going from a notfor-profit to a proprietary.

The projected increase in patient days reflects the proposed operator's admissions program and
their referral relationships with upstate and downstate providers.

Non-operating revenues are related to the nonprofit endowment fund and are not going to repeat
in the projections for years one and three.

]
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e Impairment losses of $20,649,699 were recognized for building and building improvements for
the year ended December 31, 2020, based on an independent valuation of property and
equipment obtained by the Center in 2020. Impairment losses are based on the recognized
reduction in the carrying value of a long-lived asset that is triggered by a decline in its fair value.

¢ The applicant has indicated that occupancy from January 1, 2022 through March 31, 2022 is

94.09%.

Utilization broken down by payor source, for the first and third years is as follows:

Payor Current Year Year One Year Three
Commercial FFS 8.48% 8.10% 8.10%
Medicare FFS 52.08% 54.80% 54.80%
Medicare MC 27.10% 27.10% 27.10%
Medicaid FFS 4.66% 5.08% 5.08%
Medicaid MC 6.71% 3.92% 3.92%
Private Pay .97% 1.00% 1.00%

Real Estate Purchase Agreement
The applicant has submitted an executed real estate purchase agreement, which is summarized below:

Date March 17, 2021

Premises: The premises are located at 214 West Houston Street, New York,
New York 10014

Seller: Village Center for Care

Purchaser: Village Acquisition Il, LLC

Purchase Price: $29,750,000

Payment of Purchase $4,537,500 escrow deposit

Price: Balance of $25,212,500 due at Closing

The applicant will finance the balance of $25,212,500 at an interest rate of London Interbank Offered
Rate (LIBOR) plus 2.50% (approximately 3.88% as of March 1, 2022) for a twenty-five-year term.

Asset Purchase Agreement
The applicant has submitted an executed asset purchase agreement, which is summarized below:

Date: March 17, 2021
Seller: Village Center for Care
Purchaser: Village Acquisition |, LLC

Assets Acquired:

Non-Fixed Equipment; all retroactive rate increases relating to
services rendered by the Business during the Closing Adjustment
Period; copies of all patient records, copies of all business records
relating to and used solely by the Company in the operation of the
Business; Medicare and Medicaid provider numbers, patient
prepayments for services rendered during the Closing Adjustment
Period, security deposits relating solely to the Business; all
telephone numbers and facsimile numbers used solely in the
conduct of the Business and all accounts receivable for date of
service covering the Closing Adjustment Period.

Assumed Liabilities

All closing liabilities and obligations of any kind or nature incurred in
the conduct of the Business or use of the Purchased Assets relating
to orarising during the Closing Adjustment Period on and after the
Closing Date; all liabilities of the Company under the Assigned
Contracts during the Closing Adjustment period and on and after
the Closing Date, all liabilities; the Company’s obligations with
respect to vacation time, personal days and sick time attributable to
the Buyer Employees prior to the Effective Date and after the
Closing Adjustment Period and any all liabilities under the
Promissory Note during the Closing Adjustment Period.
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Purchase Price $1,500,000

Payment of Purchase $150,000 shall be payable to the buyer upon execution of this
Price Agreement. $1,350,000
payable at Closing.

The applicant submitted an original affidavit, which is acceptable to the Department, in which the
applicant agrees, notwithstanding any agreement or understanding between the applicant and the
transferor to the contrary, to be liable and responsible for any Medicaid overpayments made to the facility
and/or surcharges, assessments or fees due from the transferor pursuant to Article 28 of the Public
Health Law with respect to the period of time prior to the applicant acquiring its interest, without releasing
the transferor of its liability and responsibility. As of 2/25/2022, the facility had no outstanding audit
liabilities.

Lease Rental Agreement

The applicant has submitted a draft lease agreement for the site that they will occupy, which is
summarized below:

Premises [ The siteis located at 214 West Houston St., New York, New York 10014
Lessor Village Acquisition Il, LLC

Lessee Village Acquisition |, LLC

Term 20 years

Rental $3,115,000 annually

Provisions | The lessee shall be responsible for real estate taxes, property insurance, and
reserve for replacement.

The applicant has submitted an affidavit indicating that the lease agreement will be a non-arm’s length
lease agreement as there is common ownership between the landlord and the tenant

Capability and Feasibility

The purchase price for the operation is $1,500,000 and will be met by equity from the proposed members'
personal resources. The purchase price for the real estateis $29,750,000 and will be met as follows:
Equity of $4,537,500 from the proposed members' personal resources and a bank loan of $25,212,500 at
an interest rate of LIBOR plus 2.50% (approximately 3.88% as of March 1, 2022).

Working capital requirements are estimated at $4,154,954, which is equivalent to two months of first-year
expenses. The applicant will meet the working capital requirement via equity from the proposed
members' personal resources. The net worth statements of Village Acquisition I, LLC indicate the
availability of sufficient funds for the equity contribution for the operation, real estate, and the working
capital (refer to BFA Attachment A).

The submitted budget indicates a net income of $792,076 and $1,218,458 during the first and third years,
respectively. Revenues are based on current reimbursement methodologies. The submitted budget
appears reasonable.

Nine of the twelve other owned facilities had an average positive working capital position, average
positive net asset position, and an average net income during the period 2019 through 2020 (refer to BFA
Attachment B). The exceptions are as follows: Peninsula had a loss in 2020 due to COVID-19 issues,
Downtown Brooklynrecorded a loss in 2019 due to a bad debt expense recognized at $1,941,584, which
was deemed to be uncollectible at the end of 2019, Margaret Tietz had a negative net asset position due
to related party liability, and, Carillon had losses through October 31, 2020, due to COVID-19.

The 2019 and 2020 Financial Summary of Village Care Center is in BFA Attachment C and shows the
facility had a positive working capital position and a positive net asset position for the period. The facility
incurred a loss of $422,902 and $27,426,681 in 2019 and 2020, respectively. The applicant has indicated
that the 2019 losses were due to closing their adult day health care programin 2019 and costs incurred to
close the program. The applicant has indicated that the reason for the 2020 loss was due to a

]
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$20,649,699 loss on impairment, a recognized reduction in the carrying amount of an asset, of property
and equipment, and reduced census and increased expenses resulting from the COVID-19 pandemic.
The applicant anticipates occupancy returning to pre-pandemic levels and has reported a March 3, 2022
weekly census occupancy of 91.4% compared to the 2020 occupancy of 72.8%.

Conclusion
The applicant has demonstrated the capability to proceed in a financially feasible manner.

]
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| Attachments |

LTCOP AttachmentA | Long Term Care Ombudsman Program Recommendation
BFA Attachment A Personal Net Worth Statement of Proposed Members
BFA Attachment B Financial Summary of Other Owned Facilities

BFA Attachment C Financial Summary of Village Center for Care
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RESOLUTION

RESOLVED, that the Public Health and Health Planning Council, pursuant to the
provisions of Section 2801-a of the Public Health Law, on this 2nd day of June 2022, having
considered any advice offered by the Regional Health Systems Agency, the staff of the
New York State Department of Health, and the Establishment and Project Review Committee of
this Council and after due deliberation, hereby proposes to approve the following application to
establish Village Acquisition I, LLC as the new operator of VillageCare Rehabilitation and
Nursing Center, a 105-bed residential health care facility located at 214 West Houston Street,
New York, and with the contingencies, if any, as set forth below and providing that each
applicant fulfills the contingencies and conditions, if any, specified with reference to the
application, and be it further

RESOLVED, that upon fulfillment by the applicant of the conditions and
contingencies specified for the application in a manner satisfactory to the Public Health and
Health Planning Council and the New York State Department of Health, the Secretary of the
Council is hereby authorized to issue the approval of the Council of the application, and be it
further

RESOLVED, that any approval of this application is not to be construed as in any
manner releasing or relieving any transferor (of any interest in the facility that is the subject of
the application) of responsibility and liability for any Medicaid (Medicaid Assistance Program --
Title XIX of the Social Security Act) or other State fund overpayments made to the facility
covering the period during which any such transferor was an operator of the facility, regardless
of whether the applicant or any other entity or individual is also responsible and liable for such
overpayments, and the State of New York shall continue to hold any such transferor responsible
and liable for any such overpayments, and be it further

RESOLVED, that upon the failure, neglect or refusal of the applicant to submit
documentation or information in order to satisfy a contingency specified with reference to the
application, within the stated time frame, the application will be deemed abandoned or
withdrawn by the applicant without the need for further action by the Council, and be it further

RESOLVED, that upon submission of documentation or information to satisfy a
contingency specified with reference to the application, within the stated time frame, which
documentation or information is not deemed sufficient by Department of Health staff, to satisfy
the contingency, the application shall be returned to the Council for whatever action the Council
deems appropriate.

NUMBER: FACILITY/APPLICANT:

211139 E Village Acquisition 1, LLC d/b/a
Lower West Side Rehabilitation and Nursing Center



APPROVAL CONTINGENT UPON:

1.

Submission of a commitment signed by the applicant which indicates that, within two years
from the date of the council approval, the percentage of all admissions who are Medicaid and
Medicare/Medicaid eligible at the time of admission will be at least 75 percent of the
planning area average of all Medicaid and Medicare/Medicaid admissions, subject to possible
adjustment based on factors such as the number of Medicaid patient days, the facility’s case
mix, the length of time before private paying patients became Medicaid eligible, and the
financial impact on the facility due to an increase in Medicaid admissions. [RNR]
Submission of a plan to continue to enhance access to Medicaid residents. At a minimum, the
plan should include, but not necessarily be limited to, ways in which the facility will: Reach
out to hospital discharge planners to make them aware of the facility’s Medicaid Access
Program; Communicate with local hospital discharge planners on a regular basis regarding
bed availability at the nursing facility; and Identify community resources that serve the low-
income and frail elderly population who may eventually use the nursing facility and inform
them about the facility’s Medicaid Access policy, and Identify community resources that
serve the low-income and frail elderly population who may eventually use the nursing
facility, and inform them about the facility's Medicaid Access policy. [RNR]

Submission of a bank loan commitment that is acceptable to the Department of Health.
[BFA]

Submission of an executed lease rental agreement that is acceptable to the Department of
Health. [BFA]

Submission of a photocopy of an amended and executed Certificate of Amendment of the
Articles of Organization of Village Acquisition I, LLC, acceptable to the Department. [CSL]
Submission of a photocopy of an executed Operating agreement of Village Acquisition I,
LLC, acceptable to the Department. [CSL]

Submission of a photocopy of an executed Certificate of Amendment of the Certificate of
Incorporation of Village Center for Care, acceptable to the Department. [CSL]

Submission of photocopy of an amended and executed Lease between Village Acquisition I,
LLC and Village Acquisition I, LLC, acceptable to the Department. [CSL]

APPROVAL CONDITIONAL UPON:

1.

This project must be completed by one year from the date of the recommendation letter,
including all pre-opening processes, if applicable. Failure to complete the project by this date
may constitute an abandonment of the project by the applicant and an expiration of the
approval. It is the responsibility of the applicant to request prior approval for any extension to
the project approval expiration date. [PMU

Documentation submitted to satisfy the above-referenced contingencies shall be submitted within
sixty (60) days. Enter a complete response to each individual contingency via the New York
State Electronic Certificate of Need (NYSE-CON) system by the due date(s) reflected in the
Contingencies Tab in NYSE-CON.
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MEMORANDUM

Lisa Thomson
Division of Health Facility Planning and Development

Colleen Leonard, Executive Secretary
Public Health and Health Planning Council

Kerri Tily, Senior Attorney
Bureau of Health Facility Planning and Development, Division of Legal Affairs

April 6, 2022

Subject: Proposed Dissolution of Kateri Residence

Please include this matter on the next Establishment and Project Review Public Health and
Health Planning Council agenda.

The attachments relating to the matter include the following:

1) A Memorandum to the Public Health and Health Planning Council from Kathy Marks,
General Counsel;
2) Letters from applicant’s consultant requesting approval of the proposed Certificate of
Dissolution of Kateri Residence;
3) An executed, proposed Certificate of Dissolution and Plan of Dissolution of Kateri
Residence.
4) The Resolution of the Board of Trustees of Kateri Residence, approving and authorizing
the dissolution;
5) The Resolution of the Board of Trustees of Catholic Health Care System, the sole
member of Kateri Residence., approving and authorizing the dissolution;
8) The Resolution of the Board of Trustees of Providence Health Services, the sole
member of Catholic Health Care System, approving and authorizing the dissolution
7) The Restated Certificate of Incorporation of Kateri Residence, dated September 26,
2016.
8) The Amended and Restated Bylaws of Kateri Residence, adopted June 25, 2008.
9) A proposed verified petition seeking the Attorney General’'s approval of the filing of the
Certificate of Dissolution of Kateri Residence.
Attachments.
cc: B. DelCogliano

Empire State Plaza, Corning Tower, Albany. NY 12237 | health.ny gov
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MEMORANDUM
To: Public Health and Health Planning Council
From: Kathy Marks, General Counsel £S5/
Date: April 14, 2022
Subject: Proposed Dissolution of Kateri Residence

Kateri Residence requests Public Health and Health Planning Council (“PHHPC”) approval of its
proposed dissolution in accordance with the requirements of Not-For-Profit Corporation Law §
1002(c) and § 1003, as well as 10 NYCRR Part 650.

Kateri Residence is a New York not-for-profit corporation incorporated on September 25, 1981.
Kateri Residence was the licensed operator of a Residential Health Care Facility located at 150
Riverside Drive, New York, NY 10024 September 28, 1981 to August 28, 2013, when it sold
substantially all of its assets to 150 Riverside Op, LLC, d/b/a The Riverside as approved in
Certificate of Need Application Number 121407. Because Kateri Residence has ceased
operations and gone dormant, its Board of Trustees and the Board of Trustees of its members
believe it is in the best interests of Kateri Residence to dissolve.

The Board of Trustees of Kateri Residence approved and authorized dissolution and authorized
the filing of the Certificate of Dissolution on September 27, 2021. The Board of Trustees of
Catholic Health Care System, as sole corporate member of Kateri Residence, approved and
authorized the dissolution of Kateri Residence on September 27, 2021. The Board of Trustees
of Providence Health Services, as sole corporate member of Catholic Health Care System,
approved and authorized the dissolution of Kateri Residence on December 14, 2021.

Kateri Residence has no assets or liabilities.

The required documents: a proposed Verified Petition to the Attorney General, a Plan of
Dissolution, and a proposed Certificate of Dissolution, with supporting organizational documents
of Kateri Residence and resolutions of the board of trustees of Kateri Residence, the board of
trustees of Catholic Health Care System, as the sole corporate member of Kateri Residence,
and the board of trustees of Providence Health Services, as the sole corporate member of
Catholic Health Care System, authorizing the dissolution, are included for PHHPC’s review. A
letter from the consultant for Kateri Residence advocating for dissolution, is also enclosed.

There is no legal objection to the proposed Verified Petition, Plan of Dissolution, and the
Certificate of Dissolution.

Attachments.
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White Plains Unit
Frank M. Cicero
Charles F. Murphy, Jr.
James Psarianos
Michae! D. Ungerer
Noelia Chung
Brian Baldwin
Michasl F. Cicero
Karen Dietz

Evelyn Branford
Michael C. Maiale
Patrick Clemente

Cicero Consulting Associates

VCC, Inc.

925 Weslichester Ave.- Suite 201 - White Plains, NY 10604
Tel: (914) 682-8657 - Fax. (914) 682-8895
cicero@ciceroassociates.com

Ms. Colleen M. Leonard, Executive Secretary

Public Health and Health Planning Council

NEW YORK STATE DEPARTMENT OF HEALTH
Corning Tower, Room 1805

Empire State Plaza

Albany, New York 12237

RE: Dissolution of Kateri Residence

Dear Ms. Leonard:

January 24, 2022

Afbany:Unit
William B. Carmello
Joseph F. Pofit
Albert L. D'’Amato
Mark Van Guysling
Rosemarie Porco
Daniel Rinaldi, Jr.
Mary Ann Anglin

Emeritus Consultants
Nicholas J. Mongiardo
Joan Greenberg
Martha H. Pofit

Frank T. Cicero, M.D.
Rose Murphy

Michasl P. Parker, Sr.
(1941-2011)
Anthony J. Maddaloni
(1952-2014)

On behalf of our client, Kateri Residence, we are writing to seek approval from the Public Health
and Health Planning Council (PHHPC) for the dissolution of Kateri Residence, which is a New
York State not-for-profit corporation whose Restated Certificate of Incorporation was approved
by PHHPC on August 25, 2006. In 2013, the assets of Kateri Residence, until that time a certified
nursing home, were transferred to a new owner/operator. Kateri Residence has no assets or
liabilities and has been financially dormant for a number of years. Kateri Residence hopes to
formalty dissolve as soon as possible.

In furtherance of this request, enclosed please find the following documents:

o bo =

Proposed Certificate of Dissolution;
Restated Certificate of Incorporation;
Amended and Restated Bylaws; and

Board Resotutions authorizing the dissolution.

Please feel free to call me if you require other information. Thank you for ydur consideration in

this matter.

(VN

Sincerely,

?ramﬁd !“7(20 Gicero

Frank M. Cicero

Sarah D. Strum, Esq., Senior Vice President of Compliance, ArchCare
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2)

archcare

The Continuing Care Community
of the Archdiocese of New York

CERTIFICATE OF DISSOLUTION
OF

KATERI RESIDENCE
Under Section 1003 of the Not-for-Profit Corporation Law

The name of this corporation is Kateri Residence.

The Certificate of Incorporation of Kateri Residence was filed by the Department of State of the State of New

York on September 25, 1981.

3)

The names and addresses of each of the officers and directors of the corporation are as follows:

Francis J. Serbaroli, Chairman- One Vanderbilt Avenue, New York, NY 10017
Thomas E. Alberto- 35 Prospect Park West Apt. 13A <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>