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STATE OF NEW YORK
PUBLIC HEALTH AND HEALTH PLANNING COUNCIL

ANNUAL MEETING

AGENDA
April 11, 2019

Immediately following the Committee on Codes, Regulations and Legislation meeting
(Codes scheduled to begin at 10:00 a.m.)

Empire State Plaza, Concourse Level, Meeting Room 6, Albany

INTRODUCTION OF OBSERVERS

Jeffrey Kraut, Chair

ELECTION OF OFFICERS

Election of Vice Chairperson

APPROVAL OF MINUTES

December 13, 2018 Meeting Minutes

February 14, 2019 Meeting Minutes
REPORT OF DEPARTMENT OF HEALTH ACTIVITIES

A. Report of the Department of Health

Sally Dreslin, Executive Deputy Commissioner

B. Report of the Office of Primary Care and Health Systems Management Activities

Daniel Sheppard, Deputy Commissioner, Office of Primary Care and Health Systems
Management

C. Report of the Office of Health Insurance Programs

Donna Frescatore, Medicaid Director and Executive Director, NY State of Health

D. Report of the Office of Public Health Activities

Brad Hutton, Deputy Commissioner, Office of Public Health



V. REGULATION

Report of the Committee on Codes, Regulations and Legislation

Angel Gutiérrez, Chair of the Committee on Codes, Regulations
and Legislation

For Emergency Adoption

19-02 Addition of Section 16.70 and Amendment of Part 89 of Title 10 NYCRR (Body
Scanners in Local Correctional Facilities)

For Adoption

18-23 Addition of Section 415.32 to Title 10 NYCRR (Nursing Home Weekly Bed Census
Survey)

18-21 Amendment of Sections 766.9 & 766.12(c)(4) of Title 10 NYCRR (New Requirements
for Annual Registration of Licensed Home Care Services Agencies)

18-20 Amendment of Part 405 and Section 751.5 of Title 10 NYCRR (Hospital Policies for
Human Trafficking Victims)

18-13 Amendment of Part 19 of Title 10 NYCRR (Clinical Laboratory Directors)
VI. PROJECT REVIEW RECOMMENDATIONS AND ESTABLISHMENT ACTIONS

Report of the Committee on Establishment and Project Review

Peter Robinson, Chair of Establishment and Project Review Committee

A. APPLICATIONS FOR CONSTRUCTION OF HEALTH CARE FACILITIES

CATEGORY 1: Applications Recommended for Approval — No Issues or Recusals,
Abstentions/Interests

CON Applications

Acute Care Services - Construction

Number Applicant/Facility E.P.R.C. Recommendation
1. 182246 C Cortland Regional Medical Contingent Approval
Center Inc
(Cortland County)
CATEGORY 2: Applications Recommended for Approval with the Following:

% PHHPC Member Recusals
¢ Without Dissent by HSA
% Without Dissent by Establishment and Project Review Committee

NO APPLICATIONS
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CATEGORY 3: Applications Recommended for Approval with the Following:

s No PHHPC Member Recusals
% Establishment and Project Review Committee Dissent, or
¢ Contrary Recommendations by HSA

NO APPLICATIONS
CATEGORY 4: Applications Recommended for Approval with the Following:

% PHHPC Member Recusals
¢ Establishment and Project Review Committee Dissent, or
K/

% Contrary Recommendation by HSA
NO APPLICATIONS

CATEGORY 5: Applications Recommended for Disapproval by OHSM or
Establishment and Project Review Committee - with or without
Recusals

NO APPLICATIONS
CATEGORY 6: Applications for Individual Consideration/Discussion

CON Applications

Acute Care Services - Construction

Number Applicant/Facility E.P.R.C. Recommendation
1. 182147 C University Hospital SUNY Contingent Approval
Health Science Center
(Onondaga County)

B. APPLICATIONS FOR ESTABLISHMENT AND
CONSTRUCTION OF HEALTH CARE FACILITIES

CATEGORY 1: Applications Recommended for Approval — No Issues or Recusals,
Abstentions/Interests

CON Applications

Ambulatory Surgery Centers — Establish/Construct

Number Applicant/Facility E.P.R.C. Recommendation
1. 182302 B Regency SC, LLC d/b/a Regency = Contingent Approval
Surgery Center
(Bronx County)

Diagnostic and Treatment Centers — Establish/Construct

Number Applicant/Facility E.P.R.C. Recommendation
I. 191009 B KAHR Health, LLC Contingent Approval
(Rockland County)
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Residential Health Care Facilities — Establish/Construct

Number Applicant/Facility E.P.R.C. Recommendation
1. 182209 E Morris Park Nursing and Rehab Contingent Approval
Center, LLC
(Bronx County)
2. 182221 E Leroy Operating LLC d/b/a Leroy = Contingent Approval
Village Green Nursing

and Rehabilitation Center
(Genesee County)

3. 182271 E Union Plaza Care Center Contingent Approval
(Queens County)

Certified Home Health Care Agencies — Establish/Construct

Number Applicant/Facility E.P.R.C. Recommendation
1. 182175 E FSNR CHHA, LLC d/b/a Four Contingent Approval
Seasons Nursing and
Rehabilitation
Certified Home Health Agency
(Kings County)
Certificates

Certificate of Dissolution

Applicant E.P.R.C. Recommendation
FASC Foundation Approval
Foxhall Ambulatory Surgery Center Approval

Cabrini Care at Home, Inc.

CATEGORY 2: Applications Recommended for Approval with the Following:

% PHHPC Member Recusals
¢ Without Dissent by HSA
% Without Dissent by Establishment and Project Review Committee

CON Applications

Acute Care Services — Establish/Construct

Number Applicant/Facility E.P.R.C. Recommendation
1. 182124 E John T. Mather Memorial Hospital Contingent Approval
of Port Jefferson New York, Inc.
(Suffolk County)

Mr. Kraut — Recusal
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Residential Health Care Facilities — Establish/Construct

Number Applicant/Facility E.P.R.C. Recommendation
1. 182060 E Buena Vida SNF LLC d/b/a Buena Contingent Approval
Vida Rehabilitation
and Nursing Center
(Kings County)

Mr. LaRue - Recusal
Hospice Services — Establish/Construct

Number Applicant/Facility E.P.R.C. Recommendation

1. 182160 E Lifetime Care/Hospice of Contingent Approval
Rochester/Hospice of
Wayne & Seneca Counties
(Monroe County)
Mr. Robinson — Interest
Mr. Thomas - Recusal

Certified Home Health Care Agencies — Establish/Construct

Number Applicant/Facility E.P.R.C. Recommendation

1. 182159 E Lifetime Care Contingent Approval
(Monroe County)
Mr. Robinson — Interest
Mr. Thomas - Recusal

HOME HEALTH AGENCY LICENSURES

Changes in Ownership with Consolidation

Number Applicant/Facility E.P.R.C. Recommendation
1. 182163 E Genesee Region Home Care of Approval
Ontario County, Inc. d/b/a Home
Care Plus

(Monroe County)
Mr. Robinson- Interest
Mr. Thomas — Recusal

CATEGORY 3: Applications Recommended for Approval with the Following:

++ No PHHPC Member Recusals

« Establishment and Project Review Committee Dissent, or
% Contrary Recommendations by or HSA



CON Applications

Dialysis Services — Establish/Construct

Number

1. 181420 E

Applicant/Facility E.P.R.C. Recommendation
Rogosin Auburndale, LLC Contingent Approval

d/b/a Rogosin Kidney Center-

Auburndale

(Queens County)

2 Members opposed at EPRC

Residential Health Care Facilities — Establish/Construct

Number

1. 172415 E

2. 182272 E

3. 181110 E

Applicant/Facility E.P.R.C. Recommendation
The Pearl Nursing Center of Contingent Approval
Rochester, LLC

(Monroe County)

2 Members opposed at EPRC

EN Operations Acquisitions, LLC ~ Contingent Approval
d/b/a The Grand Rehabilitation

and Nursing at Delaware Park

(Erie County)

1 Member opposed at EPRC

ISLRNC, LLC d/b/a Ideal Contingent Approval
Commons Rehabilitation and

Nursing Center

(Broome County)

1 Member opposed at EPRC

CATEGORY 4: Applications Recommended for Approval with the Following:

% PHHPC Member Recusals
+«»+ Establishment an Project Review Committee Dissent, or
% Contrary Recommendation by HSA

CATEGORY §:

NO APPLICATIONS

Applications Recommended for Disapproval by OHSM or
Establishment and Project Review Committee - with or without
Recusals

NO APPLICATIONS



VIIL.

VIII.

CATEGORY 6: Applications for Individual Consideration/Discussion

HOME HEALTH AGENCY LICENSURES

Affiliated with Assisted Living Programs (ALPs)

Number
1. 181115 E
2. 182100 E

3. 182244 E

4. 182289 E

Applicant/Facility

ISLACF, LLC d/b/a The Pavilion
at Ideal Commons
(Broome County)

Pine Haven Assisted Living, LLC
d/b/a Pine Haven Home Care
(Columbia County)

The Sentinel of Rockland, LLC
(Rockland County)

Rosewood of Auburn, LLC d/b/a
Ridgewood

Senior Living

(Cayuga County)

Changes in Ownership with Consolidation

Number
1. 182249 E
NEXT MEETING

May 16,2019 - NYC
June 6,2019 - NYC

ADJOURNMENT

Applicant/Facility

South Shore Home Health
Service, Inc.
(Suffolk County)

E.P.R.C. Recommendation

Contingent Approval

Contingent Approval

Contingent Approval

Contingent Approval

E.P.R.C. Recommendation

Approval



State of New York

Public Health and Health Planning Council

The meeting of the Public Health and Health Planning Council was held on Thursday,

Minutes

December 13, 2018

December 13, 2018 at the Empire State Plaza, Concourse Meeting Room 6, Albany.

Chairman, Jeffrey Kraut presided.
COUNCIL MEMBERS PRESENT

Ms. Judy Baumgartner
Dr. John Bennett

Dr. Howard Berliner
Dr. Jo Ivey Boufford
Dr. Lawrence Brown
Ms. Carver-Cheney
Dr. Angel Gutierrez
Mr. Thomas Holt

Dr. Gary Kalkut

Mr. Jeffrey Kraut

Mr. Scott La Rue

Mr. Harvey Lawrence

Dr. Glenn Martin

Ms. Ellen Rautenberg
Mr. Peter Robinson
Dr. John Rugge

Ms. Nilda Soto

Dr. Theodore Strange
Mr. Hugh Thomas
Dr. Anderson Torres
Dr. Kevin Watkins
Dr. Patsy Yang

Dr. Howard Zucker — Ex-officio (via
phone)

DEPARTMENT OF HEALTH STAFF PRESENT

Ms. Deirdre Austin

Ms. Suzanne Barg

Ms. Barbara DelCogliano
Mr. Brian Gallagher

Ms. Rebecca Fuller Gray
Mr. Mark Furnish

Mr. Scott Franko

Dr. Eugene Heslin

Mr. Richard Kortright
Ms. Colleen Leonard
Mr. George Macko

Ms. Karen Madden

Ms. Adrienne Mazeau
Mr. Brian Miner

INTRODUCTION

Ms. Marthe Ngwashi
Ms. Lauren Orciuoli
Ms. Sylvia Pirani
Ms. Tracy Raleigh
Ms. Beverly Rauch
Ms. Gilda Riccardi
Ms. Lora Santilli
Mr. Keith Servis

Mr. Daniel Sheppard
Mr. James Tardy
Ms. Lisa Thomson
Mr. John Walters
Mr. Richard Zahnleuter

Mr. Kraut called the meeting to order and welcomed Council members, meeting

participants and observers.




SYLVIA PIRANI RETIREMENT

Mr. Kraut announced that Mr. Abel will be retiring from State service. On behalf of the
Council, Mr. Kraut and Dr. Boufford signed a Resolution of Appreciation and thanked Mr. Abel
for his years of dedications to the Council. Please refer to pages 4 through 7 of the attached
transcript.

APPROVAL OF THE MINUTES OF OCTOBER 11, 2018

Mr. Kraut asked for a motion to approve the October 11, 2018 Minutes of the Public
Health and Health Planning Council meeting. Dr. Berliner motioned for approval which was
seconded by Dr. Gutiérrez. The minutes were unanimously adopted. Please refer to page3 of the
attached transcript.

PUBLIC HEALTH SERVICES

Dr. Boufford began her report and presented a power point presentation. Dr. Boufford
presented the Prevention Agenda 2019-2024 to the PHHPC members. Dr. Boufford motioned
for approval of a Resolution to accept the Prevention Agenda 2019-2024. Dr. Brown seconded
the motion. The motion carried. Dr. Boufford concluded her report, to view the detailed report
see pages 5 through 18 and 27 through 37 of the attached transcript.

REPORT OF DEPARTMENT OF HEALTH ACTIVITIES

Mr. Kraut introduced Dr. Zucker to give a report on the Department of Health report who
was participating via phone.

Dr. Zucker began his report by stating the best way to beat the flu is to get the flu shot,
wash your hands and stay home if you are sick. Dr. Zucker noted that New York State
pharmacies outside of NYC have reported 840,792 doses of the flu vaccine administered since
August 2018.

Dr. Zucker also spoke on the issue of immunizations. The State is actively managing the
extensive response to measles outbreak with partners both in Rockland and Orange Counties
where there have been 96 confirmed cases. In addition, Erie County has a positive case of
measles, New York City is managing a similar response in Brooklyn where there have been
44 confirmed cases and the original cases originating in late September and early October from
international travelers and the dozens of secondary cases since that time underscore the
importance of vaccinations. Dr. Zucker advised that getting the measles vaccine is simply stated,
the best way to prevent measles. The Department has had daily calls since early October,
shipped supplies, weekly support staff traveling from Albany and New York City and a measles
hotline has received 1000 calls and extensive community outreach have all factored in to truly
coordinated responses. In addition, the State has worked with Rockland County to enforce
student exclusions at schools that are impacted in the impacted areas with less than 70 percent
MMR vaccination rate. That effort has since been expanded to all schools with less than an
80 percent vaccination rate. The schools are required to keep an under vaccinated students at
home until 21 days have passed since the last confirmed cases of measles in that community.
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Anyone who is not protected against measles is at risk of getting the disease and they may spread
measles to people who cannot get vaccinated because of the age or specific health conditions as
well. Dr. Zucker noted that he is personally invested in and has visited the communities on
multiple occasions and will continue to encourage everyone to be up to date with their MMR
vaccines.

Dr. Zucker next updated the Council members on the topic of e-WIC. Since October
2017 the Department has been busy continuing the statewide rollout of e-WIC an electronic
benefits transfer card which eliminates the paper checks and provides a more convenient way for
families in the Women, Infants, and Children program to shop for nutritious WIC foods. All
across the State we are hearing from grateful families about the differences that this technology
has made, and ensuring that they have access to nutritious foods without the shame that can be
felt by holding up a grocery line using outdated system. Dr. Zucker stated that he had an
opportunity to be at one of the launches. e-WIC is now online in the Capital Region, Central
New York, Southern Tier, Rochester, Finger Lakes region, Buffalo, and the Western New York
region and the Department is in the process of bringing Hudson Valley region online with Long
Island and New York City in the new year, the Department is ahead of the 2020 federal
guidelines.

Dr. Zucker advised that in late November 2018, the Department held its first meeting of
the New York State Hepatitis C Elimination Taskforce. The Governor charged the Taskforce
with developing the State’s plan for eliminating Hepatitis C as a public health epidemic. The
work of the Taskforce will be supplemented by five workgroups. One is prevention, two is
testing in linkage to care, three is care and treatment, four is surveillance data and metrics, and
five are the social determinants. Over the next several months, the five workgroups will meet to
review update enhance and prioritize Hepatitis C elimination recommendations. The draft
recommendations will be delivered to the Taskforce for review in early spring with a meaning to
finalize the recommendations and seek community engagement.

Dr. Zucker noted that the Governor’s End the Epidemic initiative was celebrated the first
week of December on the 20" anniversary of World AIDS Day. The Governor’s initiative
features a three point plan which includes identifying people with HIV who remain undiagnosed,
and linking them to healthcare. Number two, linking and retaining people diagnosed with HIV to
healthcare and getting them on treatment to maximize HIV viral suppression. And three,
providing access to appropriate prophylaxis for people who engage in high risk behaviors to keep
them HIV negative. Thanks to the initiative, new diagnoses of HIV are falling while rates of
enrollment and treatment for those diagnosed continues to decline, new HIV diagnoses in
New York declined for a third consecutive year reaching an all-time low of 2769 in 2017 which
is down 20 percent since 2014 and we continue to drop. The number of new HIV diagnoses in
people with a history of injection drug use reached an all-time low of 110 during 2017 and that
was down 28 percent from 2014 where is was 153. The Governor announced regulations
governing HIV uninsured care programs will be amended to update income criteria and eliminate
the assets test. Currently to be eligible for the HIV uninsured care program, an applicants
household income must be equal to or less than 435 percent of the federal poverty level and the
applicants liquid resources must be less than $25,000. These new regulations will increase
eligible income to 500 percent of the federal poverty level and eliminate the cap on resources.
The proposed regulations are being finalized with adoption anticipation in early 2019.
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Dr. Zucker advised that the New York State of Health is in the middle of open
enrollment. As of December 5, 2018 more than 930,000 consumers have enrolled or renewed
coverage in a qualified health plan or the essential plan. 51,000 are new consumers. The
Department contributes the large number of the new enrollees to a wide range of participating
plans, a targeted consumer outreach, and easy auto renewal which help ensure the goal of getting
every New Yorker covered. December 15 is the deadline to qualify for the January 1, 2019
coverage and open enrollment runs through January 31, 2019.

Lastly, Dr. Zucker spoke on the topic of the aging innovation challenge which took a year
of work on part of everyone in many parts of the Department and to work hard to make sure New
York is an age friendly state. The first week of December 2018, was the culmination of the
effort by the Department to work with a group called HERO X to develop a crowd source
competition to generate innovative solutions to help older adults and their caregivers in carrying
out activities of daily living. The challenge was open to all undergraduate and graduate students
attending a college or university in New York State. It was a panel of expert judges who evaluate
the five finalists and their innovations to determine which team would win the first ever Aging
Innovation challenge. There were co-winners who split the $25000 top prize. A team from
Corning Community College demonstrated something called Grip Aid. It was an assisted eating
device targeted to people who have motor control issues and inhibit their ability to feed
themselves. It was very innovative to look, you can put a spoon in, you could actually put a
toothbrush in, and many other things in there. And a team from Syracuse University designed
PNEU-Strength. PNEU, PNEU-Strength, which is an inflatable seat cushion device that provides
physical assistance to older adults in standing up from a sitting position on a chair or a sofa. It is
clear if you have trouble standing up without assistance, this was something which clearly could
help them. The two teams from Cornell University and a team from University of Buffalo also
received $5000 each as finalists. All the teams were incredible, enthusiasm, professionalism, it
was truly a pleasure to see the ingenuity that entrepreneurial spirit, their market research that
they did, and it was a wonderful day and we look forward to doing this again.

Dr. Zucker stated that the Department has been actively managing an extensive response
to the measles outbreak

Dr. Zucker concluded her report. To read the complete report and questions from the
Members, please see pages 18 through 27 of the attached transcript.

REGULATION

Mr. Kraut introduced Dr. Gutierrez to give his Report of the Committee on Codes,
Regulations and Legislation.



Report of the Committee on Codes, Regulation and Legislation

For Adoption
18-10 Amendment of Sections 405.7 and 751.9 of Title 10 NYCRR (Patients’ Bill of Rights)

Dr. Gutiérrez described For Adoption the proposed Amendment Sections 405.7 and
751.9 of Title 10 NYCRR (Patients’ Bill of Rights) and motioned for adoption. Dr. Berliner
seconded the motion. The motion carried. Please see page 40 of the transcript.

18-01 Amendment of Section 400.18 of Title 10 NYCRR (Statewide Planning and Research
Cooperative System (SPARCS))

Dr. Gutiérrez described For Adoption the proposed Amendment Sections 405.7 and
751.9 of Title 10 NYCRR (Patients’ Bill of Rights Amendment of Section 400.18 of
Title 10 NYCRR (Statewide Planning and Research Cooperative System (SPARCS)) and
motioned for adoption. Dr. Kalkut seconded the motion. The motion carried. Please see page
40 and 41 of the transcript.

For Information

18-23 Addition of Section 415.32 to Title 10 NYCRR (Nursing Home Weekly Bed Census
Survey)

18-21 Amendment of Sections 766.9 & 766.12(c)(4) of Title 10 NYCRR (New Requirements
for Annual Registration of Licensed Home Care Services Agencies)

18-20 Amendment of Part 405 and Section 751.5 of Title 10 NYCRR
(Hospital Policies for Human Trafficking Victims)

18-18 Amendment of Part 14 of Title 10 NYCRR (Food Service Establishments)
18-13 Amendment of Part 19 of Title 10 NYCRR (Clinical Laboratory Directors)

Dr. Gutiérrez described For Information the proposed Amendment Addition of Section
415.32 to Title 10 NYCRR (Nursing Home Weekly Bed Census Survey), Amendment of Sections
766.9 & 766.12(c)(4) of Title 10 NYCRR  (New Requirements for Annual Registration of
Licensed Home Care Services Agencies), Amendment of Part 405 and Section 751.5 of Title 10
NYCRR (Hospital Policies for Human Trafficking Victims), Amendment of Part 14 of Title 10
NYCRR (Food Service Establishments), and Amendment of Part 19 of Title 10 NYCRR (Clinical
Laboratory Directors). Please see pages 41 through 43 of the transcript.

Mr. Kraut then moved to the next item on the agenda and introduced Dr. Rugge to give
the Report on the Activities of the Health Planning Committee



PUBLIC HEALTH SERVICES

Dr. Rugge began his report and advised that the Health Planning Committee has a 13 part
agenda with topics for consideration over the next two years. Many of the items come from the
RMI process for review and consideration. There will also be the opportunity to review the
standards used for CON review. Dr. Rugge stated that there will be much more to follow and a
few more meetings to attend so that the Committee can address concerns that are really central to
everything that the Council is to do.

Request for Stroke Center Designation

Applicant
Glens Falls Hospital

Mr. Kraut introduced for approval a Request for Stroke Center Designation for Glens
Falls Hospital and noted for the record that Dr. Rugge has a conflict and has exited the meeting
room. Mr. Kraut motions for approval, Dr. Berliner seconds the motion. The motion to approve
carries. Dr. Rugge returns to the meeting room. Please see pages 45 and 46 of the transcript.

Mr. Kraut then moved to the next item on the agenda and introduced Mr. Robinson to give
the Report of the Committee on Establishment and Project Review.

PROJECT REVIEW RECOMMENDATIONS AND ESTABLISHMENT ACTIONS

Report of the Committee on Establishment and Project Review

Mr. Robinson, Chair, Establishment and Project Review Committee

A. APPLICATIONS FOR CONSTRUCTION OF HEALTH CARE FACILITIES

CATEGORY 1: Applications Recommended for Approval — No Issues or Recusals,
Abstentions/Interests

CON Applications

Residential Health Care Facilities - Construction

Number Applicant/Facility Council Action
182082 C Menorah Home & Hospital for Contingent Approval
Aged & Infirm
(Kings County

Mr. Robinson calls application 182082 and motions for approval. Dr. Gutiérrez seconds
the motion. The motion to approve carries. Please see pages 46 and 47 of the transcript.



CATEGORY 2: Applications Recommended for Approval with the Following:

« PHHPC Member Recusals
% Without Dissent by HSA
+» Without Dissent by Establishment and Project Review Committee

NO APPLICATIONS

CATEGORY 3: Applications Recommended for Approval with the Following:

+ No PHHPC Member Recusals
% Establishment and Project Review Committee Dissent, or
+»+ Contrary Recommendations by HSA

NO APPLICATIONS

CATEGORY 4: Applications Recommended for Approval with the Following:

« PHHPC Member Recusals
% Establishment and Project Review Committee Dissent, or
+»+ Contrary Recommendation by HSA

NO APPLICATIONS

CATEGORY 5: Applications Recommended for Disapproval by OHSM or
Establishment and Project Review Committee - with or without
Recusals
NO APPLICATIONS

CATEGORY 6: Applications for Individual Consideration/Discussion

CON Applications

Ambulatory Surgery Centers — Construction

Number Applicant/Facility Council Action
181329 C Albany Medical Center Hospital Contingent Approval
(Schenectady County)

Dr. Bennett — Recusal
Dr. Rugge - Recusal

Mr. Robinson calls application 181329 and motions for approval. Dr. Gutiérrez seconds
the motion. After members discussion there was a role call vote. The motion to approve passed
with 6 members opposing. Please see pages 46 through 60 of the attached transcript.
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B. APPLICATIONS FOR ESTABLISHMENT AND CONSTRUCTION OF
HEALTH CARE FACILITIES

CATEGORY 1: Applications Recommended for Approval — No Issues or Recusals,
Abstentions/Interests

CON Applications

Ambulatory Surgery Centers — Establish/Construct

Number Applicant/Facility Council Action
181277 E The Surgery Center at Orthopedic ~ Approval
Associates, LLC
(Dutchess County)

Diagnostic and Treatment Centers — Establish/Construct

Number Applicant/Facility Council Action

181183 B Visiting Services, LLC d/b/a Contingent Approval
Visiting Docs
(Rockland County)

182073 B Union Square Eye Center, LLC Contingent Approval
d/b/a Union Square Eye Care —
Harlem
(New York County)

Certified Home Health Agencies — Establish/Construct

Number Applicant/Facility Council Action
181268 E Oswego Health Home Care, LLC ~ Contingent Approval
(Oswego County)

Mr. Robinson calls applications 181277, 181183, 182073 and 181268 and motions for
approval. Dr. Gutiérrez seconds the motion. The motion to approve carries. Please see pages 60
through 62 of the transcript.

CATEGORY 2: Applications Recommended for Approval with the Following:

« PHHPC Member Recusals
% Without Dissent by HSA
+» Without Dissent by Establishment and Project Review Committee



CON Applications

Acute Care Services — Establish/Construct

Number Applicant/Facility Council Action

172379 E St. Peter’s Health Partners Contingent Approval
(Albany County)
Dr. Bennett — Interest/Abstaining

182052 E HQ-WCHN Health Systems, Inc. ~ Contingent Approval
(Dutchess County)

Dr. Bennett — Interest/Abstaining
Mr. Kraut - Interest

Mr. Robinson calls application 172379 and notes for the record Dr. Bennett’s interest and
motions for approval. Dr. Kalkut seconds the motion. The motion carries with Dr. Bennett’s
noted abstention. Please see pages 62 and 63 of the transcript.

Mr. Robinson calls application 182052 and notes for the record Dr. Bennett and
Mr. Kraut’s interest and motions for approval. Dr. Gutiérrez seconds the motion. The motion to
approve carries with Dr. Bennett’s abstention. Please see pages 63 through 66 of the attached
transcript.

Dialysis Services — Establish/Construct

Number Applicant/Facility Council Action
172406 B Queens Boulevard Extended Care ~ Contingent Approval
Dialysis Center II

(Queens County
Mr. Kraut - Interest

Mr. Robinson introduces application 172406 and notes Mr. Kraut’s interest.
Mr. Robinson motions for approval, Dr. Gutiérrez seconds the motion. The motion to approve
carries. See pages 66 and 67 of the transcript.

Hospice Services — Establish/Construct

Number Applicant/Facility Council Action
181405 E Visiting Nurse Hospice and Contingent Approval
Palliative Care
(Monroe County)

Ms. Baumgartner — Recusal
Mr. Robinson — Recusal
Mr. Thomas - Recusal
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Certified Home Health Agencies — Establish/Construct

Number Applicant/Facility Council Action
181403 E Visiting Nurse Service of Contingent Approval
Rochester and Monroe County
(Monroe County)

Ms. Baumgartner — Recusal
Mr. Robinson — Recusal
Mr. Thomas — Recusal

Dr. Kalkut calls applications 181405 and 181403 and notes for the records that

Ms. Baumgartner, Mr. Robinson and Mr. Thomas have declared conflicts and have exited the
meeting room. Dr. Kalkut motions for approval, Dr. Gutiérrez seconds the motion. The motion
to approve carries with the noted recusals. Ms. Baumgartner, Mr. Robinson and Mr. Thomas
return to the meeting room. Please see pages 67 through 69 of the transcript.

171041 E Shining Star Health Care Disapproval
(Kings County)

Mr. Robinson next calls application 171041 and motions for approval, Dr. Gutiérrez
seconds the motion. There was discussion amongst members. A roll call vote was conducted,
the motion to approve failed. Mr. Robinson ade a second motion to disapprove, Dr. Kalkut
seconded the motion. There was a roll call vote, the motion to disapprove carried. Please see
pages 69 through 83 of the attached transcript.

CATEGORY 3: Applications Recommended for Approval with the Following:

¢ No PHHPC Member Recusals
% Establishment and Project Review Committee Dissent, or
+» Contrary Recommendations by HSA

CON Applications

Residential Health Care Facilities — Establish/Construct

Number Applicant/Facility Council Action

181293 E Carthage Center for Rehabilitation Contingent Approval
and Nursing
(Jefferson County)

181295 E New Paltz Center for Contingent Approval
Rehabilitation and Nursing
(Ulster County)
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181297 E Onondaga Center for Contingent Approval
Rehabilitation and Nursing
(Onondaga County)

181298 E Schenectady Center for Contingent Approval
Rehabilitation and Nursing
(Schenectady County)

181299 E Slate Valley Center for Contingent Approval
Rehabilitation and Nursing
(Washington County)

181300 E Troy Center for Rehabilitation and  Contingent Approval
Nursing
(Rensselaer County)

Mr. Robinson called applications 181293, 181295, 181297, 181298, 181299, and 181300
and motioned for approval. Dr. Gutiérrez seconded the motion. The motion carried with one
member opposing. Please see pages 83 through 85 of the attached transcript.

CATEGORY 4: Applications Recommended for Approval with the Following:

% PHHPC Member Recusals
+»+ Establishment and Project Review Committee Dissent, or
% Contrary Recommendation by HSA

CON Applications

Residential Health Care Facilities — Establish/Construct

Number Applicant/Facility Council Action
181294 E Glens Falls Center for Contingent Approval
Rehabilitation and Nursing
(Warren County)

Dr. Rugge — Interest/Abstaining

Mr. Robinson calls application 181294 and notes for the record Dr. Rugge’s interest.
Mr. Robinson motions for approval, Dr. Gutiérrez seconds the motion. The motion carries.
Please see page 85 of the transcript.

CATEGORY 5: Applications Recommended for Disapproval by OHSM or Establishment
and Project Review Committee - with or without Recusals

NO APPLICATIONS

11



CATEGORY 6: Applications for Individual Consideration/Discussion

CON Applications

Acute Care Services — Establish/Construct

Number Applicant/Facility Council Action
182217 E St. Joseph’s Health, Inc. Contingent Approval
(Onondaga County)

Mr. Robinson - Interest

Mr. Robinson calls application 182217 and notes for the record he has interest and
motions for approval. Dr. Gutiérrez seconds the motion. The motion carries with one member
opposing. Please see pages 85 and 86 of the attached transcript.

HOME HEALTH AGENCY LICENSURES

Serious Concern/Access

182030 E Amerita of New York LLC Contingent Approval
d/b/a Amerita
(Nassau County)

Affiliated with Assisted Living Programs (ALPs)

182014 E The Mohawk Homestead, Inc. Contingent Approval
d/b/a The Mohawk Homestead
Licensed Homecare Services
Agency
(Herkimer County)

182076 E The Eliot at Troy, LLC Approval
(Rensselaer County)

182078 E The Sentinel of Amsterdam Contingent Approval
(Montgomery County)

Mr. Robinson calls applications 182030, 182014, 182076, and 182078 and motions for
approval. Dr. Gutiérrez seconds the motion. The motion to approve carries. Please see pages 86
and 87 of the attached transcript.

ADJOURNMENT:

Mr. Kraut announced the upcoming PHHPC meetings and adjourned the meeting.
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NEW YORK STATE DEPARTMENT OF HEALTH

PUBLIC HEALTH AND HEALTH PLANNING COUNCIL

FULL COUNCIL MEETING TRANSCRIPT

DECEMBER 13, 2018

CONCOURSE LEVEL, MEETING ROOM 6, ALBANY, NY

JEFF KRAUT: Good morning. I'm Jeff Kraut and I have the
privilege to call to order the meeting of the Public Health and
Health Planning Council for December 13, 2018. I welcome the
members. Commissioner Zucker will be joining us in a little
while by phone. Other participants and observers. I’d like to
remind the council members, staff and the audience, the meeting
is subject to the open meeting law, is broadcast over the
internet and you can access webcasts through the Department of
Health’s website at NYHEALTH.GOV. These on-demand webcasts are
going to be available no later than seven days after the meeting
for a minimum of 30 days and then a copy will be retained in the
Department for up to four months. Remember we have synchronized
captioning. It’s important that we do not speak over each other.
Obviously we can’t do it correctly when two people speak at the
same time. The first time you speak, please identify your name
and briefly identify yourself as a council member, staff member,

and I’11 be assistance in recording the meeting and transcribing
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our proceedings. Remember that the microphones are hot. They
pick up every sound. Try to avoid the rustling of paper near the
mic when you see the red light on, and be careful about side
conversations because they tend to get memorialized on our
webcast forever. As a reminder for our audience, There’s a form
that needs to be filled out before you enter the meeting room.
It records your attendance here. It’s a requirement of the joint
commission on public ethics in accordance with executive law
section 166, and the form is also posted and available at
NYHEALTH.GOV, the Department of Health’s website, under
certificate of need. So in the future you can fill out that form
prior to attending the council meeting, and I really appreciate
your cooperation in fulfilling our duties as prescribed by law.
And today’s meeting, I’'m going to turn it over to Dr. Boufford
in a minute who will present for adoption the prevention agenda.
Then we’1ll move to reports from the Department of Health and
then committee reports. I just want to remind everybody that
before we get to the Establishment and Project Review Committee
Recommendations and Establishment actions there are, we'’ve
organized the agenda by topics or category, and this
reorganization includes batching certificate of needs for our
voting. And I’'ve asked the members prior to us calling that
committee that if you think there’s an application that has been

batched that you would like to be removed and considered
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independently, please let us know during the course of the
morning. Our next agenda item is the adoption of the minutes,
and may I have a motion for adoption of the October 11, 2018
Public Health and Health Planninh Council Dr. Berliner. All

approve, say aye.

[Aye]

That’s it. Before I ask Dr. Boufford to speak, I want to
take a moment and I want to provide, this is the last meeting
with Ms. Sylvia Pirani who is going to be present today and
retiring from state service. And on behalf of the council, Dr.
Boufford and I have signed a resolution about the years of
support, and I just thought that I would just read some of the
things about .. I'11 put it down and give it to you in a second.
24 years of service, beginning in state service in 1994. She
originally appointed the director of the office of public health
practice in 2007 and she became a member of the Department’s
leadership team, and since that time has been involved in every
major decision, policy initiative regarding promoting public
health and protecting the health of New Yorkers. She has served
six commissioners of health, several governors, and she’s always
contributed to the countless successful initiatives in many
facets of healthcare, particularly focusing on public health and

the healthcare infrastructure of the state. She’s supported
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actions to include the accreditation and public workforce
promoting collaborations throughout the state and the health in
all policies by state leadership, and in 2003 you may remember
she provided support to the council in developing a report
regarding strengthening the public health system for the 21st
century.

There are so many things that Sylvia has done regarding
what the activities of the council, leading the prevention
agenda, charged with overseeing the development and review of
objectives, and the improvement plan known as the prevention
agenda towards the healthiest state. And her expertise was just
invaluable creating the 2013 agenda and the one that Dr.
Boufford is going to be presenting in a minute. Also, her
efforts in getting the Department of Health to be one of the
first large states in the nation accredited by the Public Health
Accreditation Board in 2014 along with Chairman Streck and Vice
Chairman Boufford at that time. There are just so many things
that she has done getting us to consider public health in
deliberation of the certificate of need applications and the
like. And her advice, her dedication, her commitment to
strengthening healthcare in New York has just, she’s been the ..
just the example of what a great public servant is. On a
personal level her content of her character is above reproach.
She’s always been fundamentally committed to doing the right

4
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thing. Sometimes it’s a difficult bureaucracy to do that in,
but someway her and her colleagues and the team that she’s
recruited here have always prevailed. And on behalf of this
council, on behalf of the Department of Health, on behalf of the
State of New York and its residents, we are tremendously
thankful and appreciative.

[applause]

SYVLIA PIRANI: Thank you all very much. The team is
arriving right now, so it’s perfect. This has been a real
pleasure to work with you on public health and on the prevention
agenda, and it’s been a lot of years and I really believe that
you have all successfully drank the public health cool aid so I
really appreciate that. We’ve made a big difference. You’ve
really fully incorporated it into your activities and into the
certificate of need which I think is the final bar that we had
to pass. So, it’s been a real pleasure. I really enjoyed this

time. Thank you.

JO BOUFFORD: I don’t want to go on, but just to say
Sylvia has been indispensable in this process and I think we all
know that. So congratulations on this next phase. I think she’s
still with us for a while, but it’s very appropriate that we
should be acting on the prevention agenda, 2019-2024 your last

official meeting. So thank you for everything.
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JEFF KRAUT: And Sylvia, based on the requirements of the
State and (JCOB) we all chipped in and got you a $5 Holiday

Magic lottery for your retirement. Sensible person please.

[applause for the team]

JEFF KRAUT: Those people who just came in, unfortunately
you didn’t hear my introductory remarks about our appreciation,
not only about Ms. Pirani but the work that she and the team
have created, and she basks in reflected glory of your efforts.
So, I hope that you’ll take the opportunity to watch the
webcast. You’ll be probably one of the few people. Or depending
on how the day goes, many people, to rereview it. But we thank
you for your efforts. We don’t always get a chance to know who
really works behind the activities that Dr. Boufford is about to
present to us, but you know, In the last couple of years we'’ve
tried to emphasize what the role of the council and not
forgetting its first name is public health. And thank you very,
very much for all your work and your dedication. And I can think
of a no fitting introduction after that to present Dr. Boufford
to deliver and present for our adoption the prevention agenda

2019-2014. Dr. Boufford.
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JO BOUFFORD: Thank you very much Jeff. And thank you
colleagues and colleagues in the back as well. This resolution
is brought to you by after a meeting of the Public Health
Committee on December 3, and was passed unanimously and brought
forward for your consideration. You received a lot of material
in advance because we didn’t want to take any chance that any of
the details might be missed for those that were digging into it.
I think I want to appreciate Colleen and colleagues for sending
out this material, but you did receive the sort of, all the back
up material for the health for all, the deveins of healthy aging
as well as a nice note I think from Sylvia summarizing the areas
that we were bringing to your attention, the sort of
introductory executive summary, pages 4 to 8 of the long
prevention agenda as well as the table of contents. And the
whole thing so you can go in to a particular section if you were
interested and had invited you to make comments on that and are
still invited to do that today. We also did send you the
executive order of Governor Cuomo so you’d have that in detail
sort of incorporating even further in the DNA. Hopefully this
health across all policies. So all of that was done in an effort
to make what could’ve been a very long presentation shorter. So
let me move ahead with that, and this is going to be a group
effort. Let me also introduce I guess formally, perhaps, to the

council Laura Santilli who is the new Director of the Office of
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Public Health Practice and officially the commissioner’s
ambassador for the Prevention Agenda. So we have our first
ambassadorial position here at the PHHPC and welcome Laura, and
it’s been great working with you the last couple weeks. And of
course Sylvia Pirani and her last official appearance, but not
unofficial we hope.

So let me just start very quickly by looking at just some
highlights from the short executive summary that you received.
This is page 4 to 8. This is the update of the prevention agenda
which is our responsibility as the New York State Public Health
and Health Planning Council overseeing this process on behalf of
the Department and this is the third cycle for this statewide
initiative that started in 2008. New to this cycle is the
incorporation of health across all policies approach which was
initiated by the State in 2017 when Governor Cuomo put in his
State of the State message and repeated it again that all state
agencies should look at how to identify and strengthen the ways
in which their existing policies and programs can have a more
positive effect on health. This is in the public health Jjargon
called health across all policies, health in all policies. It'’s
quite an important cutting edge political leadership move in any
territory, any kind of responsibility. So we appreciate the
Governor’s action there. And it also embraces the healthy aging
and the State’s commitment to making New York State the first

8
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age-friendly state. So this cycle builds on both of these
important statements and also on the experience of the
prevention agenda coalitions from across the state. These are
led by the local health directors and key hospital leaders along
with other stakeholders depending on the particular community.
And these have been formed in previous cycles and part of the
challenge is keeping them moving and keeping them encouraged and
trying to act to mobilize local funds to support their efforts.
The goal of course is to make New York the healthiest state and
to address health disparities, and the process, official process
for this council - you’ll hear more about the details - the
other key participant in both overseeing the health across all
policies and the age friendly agenda from the Governor’s point
of view is the ad-hoc committee on leadership for the prevention
agenda. And they also have been with the public health committee
of this council overseeing the last two cycles. They met in this
cycle in April and again in August and have been very helpful in
broadening the outreach and consultation that occurred around
this draft that is before you, and the other groups I want to
mention especially the office of mental health and the state
office of alcoholism and substance abuse services who have been
with us since the beginning of the second cycle and have been

core partners in this third cycle and now joined by the State
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Office on Aging and a number of other agencies. So it’s very,
very exciting I think as you’ll see. So let me begin.

This should be familiar to you. We won’t have a test on it.
But obviously our goals are clear. I think the important thing,
we sometimes perhaps don’t give enough attention to is the
prevention agenda is really successful because of local action,
and the State has made a huge effort over the last two cycles to
provide evidence-based information about both interventions that
can be taken as well as to assist with even more intensive data
availability at the local level and support in evaluating
strategies. And the ad-hoc committee has been very active in
overseeing the work. This diagram really reflects the new
approach for this next five year period where we’re
incorporating health in all policies which is sort of the wheel
where the different sectors are identified beyond the healthcare
delivery system as well as the age-friendly New York State
activity and the prevention agenda combines the two and
integrates the resources from both. And the state agencies that
are now involved with the prevention agenda have met twice with
Dr. Zucker and secretary of health Paul Francis and we have
another meeting scheduled for January 8, and we want to thank
all of those agencies, those that have been more directly

involved in the last few months and those that will be joining

10
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us more actively going forward. You’re going to see some great
examples of that.
So with that, let me turn this over to Laura Santelli who I

think will present the next few slides, and then after that,

Sylvia.
LAURA SANTILLI: Great. Thank you Dr. Boufford and
Sylvia. I echo everybody’s thanks. She’s been phenomenal in

helping me transition to this role and it’s going to be
impossible to fill your shoes. You have big shoes for a little
woman. But I guess as Shakespeare said, “although she little,

4

she is fierce.” So, I will aspire to continue to make them drink
the cool aid as you said. Thank you all.

Just to give you a little bit of summary as the progress
that we’ve made, so this graph is a little active, but just to
kind of help you kind of decipher what’s in here. So these are
the prevention agenda priorities from the past cycle. The one on
the left is the overarching indicator, so that’s improving our
health status and reduce health disparities. So that’s our
cross-cutting priority. And then the bars to the right are the
individual priority areas for the past cycle that have been
tweaked that you’ll hear about with the new cycle as well. So
those bars across the top, those dark green bars, those are the

ones where we can cheerlead and celebrate our success. So 28of
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our indicators have been met. Those objectives have been met to
give you some of the examples of what those look like. That top
one green on the left mark, on the left bar, that’s the age
adjusted preventable hospitalizations per 10,000. So for those
that are 18 and above. So the preventable hospitalizations,
we’ve met that objective. That’s one of our cross cutting. In
the healthy and safe environment, we’ve had success with the
rate of hospitalization due to falls for those age 65 and above.
So again, when we think about our health across all policies and
healthy aging, those hospitalizations due to falls is something
we definitely have to continue to work on, but we’ve had
success. In the chronic disease, percentage of cigarette smoking
in adults with income less than $25,000, so we’ve met that
objective. And in communicable disease, the newly diagnosed HIV
cases and the difference in the rates between Black and White
and Hispanic and White cases, so really looking at those racial
disparities. In the healthy women, infants, and children, the
maternal mortality rate per 100,000 births, and the maternal
mortality ratio of the Black- Non-Hispanic to the White Non-
Hispanic. So we’ve seen success there. And another example in
the mental health and substance abuse disorder prevention
category. The age-adjusted percentage of adults binge drinking
during the past month. So we met that objective. So you always
start with the positive. We want to celebrate those successes.

12
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Pat ourselves on the back. But as you can see we still have much
work to be done. So, towards the bottom that neon greenish, that
parts of the bar, those are the ones that have not been met, but
they are improving. So we’ve made some impact, but we’re not
guite there yet. An example of that is the percentage of
children and adults who are obese.

The red ones in the middle, those are the ones that are
going in the wrong direction, so we really need to focus on
those. Some examples of those are the percentage of residents
served by a community water system with optimumly [sic]
fluoridated water. So we are going in the wrong direction with
that one. The annual number of days with unhealthy levels of
ozone, we’ve gone in the wrong direction with that one. The
percentage of health plan members with diabetes who have good
blood glucose control as measured by their Al1C, and the rates of
men and women with syphilis and other STIs. So although we’re
making an impact on the HIV, on the other STIs, not so much. So
those red bars are the ones that are going in the wrong
direction. So that just gives you an idea of what we’re tracking
to the level of we’re tracking and how we did in the past, and
we will continue to track each and every one of the objectives
going forward as well.

Again, with the lens of healthy aging, we want to think
about the trends in our population growth. As part of our health

13
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assessment we do look at the demographics of our State. This
slide shows the growth in the New York State population
especially for our older age groups. Between 2015 and 2010 our
population grew from 19.5 to 19.7 million, so about half a
percent. We’re obviously going to keep growing. As our
population ages, the 60 and older group are expected to see the
most growth as well as the age groups increase 75 and older,
also increasing. So with our residents living a bit longer, our
baby boomer generation really is going to tap into the services
of both the prevention services to keep them healthy as well as
the healthcare services to treat them. These are the focal
points that we’ll have to look at. You will see that population
continue to grow.

We also look at everything at the geographic level breaking
down into the county perspective and you’ll see this is just one
example looking at the percent of adults who are obese in 2015
and gives you a graphical representation at the county level.
Those darker shaded counties are the ones that are in the
quartile with most concerns. So in this particular case it’s
the, they have an obesity rate of 34.7 percent or higher. Our
prevention agenda objective is 23.2. So you see it visually on
the map. You also see the bar graph, and so our counties can
pick out where they are, compare themselves to other counties.
Tons of data. Lots of resources that will be available. The

14
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data-driven programing is a fundamental key element of what we
do.

Alright. I’"11 turn it back over to you guys. Thank you.

I can keep going, Sylvia. I can keep going. I thought I
could pass it. That’s good.

Alright. So summary of our health issues. So just in
general I think I'm preaching to the choir here, chronic disease
continue to be the major burden so the heart diseases, cancers,
diabetes and asthma. As we mentioned, we’re making some good
progress, especially in those maternal and infant health
indicators, teen pregnancy and breast feeding, but more work
needs to be done in those disparities, especially related to
infant mortality, preterm birth, and maternal mortality. We’re
on the end, on the path to end AIDS as I mentioned with the HIV
objectives going in the right direction, but STIs really are
going through the roof, and Hep C remains a concern. Drinking
water quality is a leading priority but New York State is also
leading the nation in addressing these issues. And most
importantly the opioid overdose, substance abuse disorders in
combination with our mental health concerns are contributing to
the decline in health and life expectancy for the first time.
Let me give you a little bit more background on that with our
leading causes of deaths. This is an application that is
available on the website. So if you want to go pick around and

15
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see what it looks like, you can look at it from the geographic
perspective from different age and gender types of cohorts. But
what you will see, what is most critical is if you follow that
graph in the bottom right corner you see that brown cell in that
bottom right corner. What that is is our unintentional
injuries. Ok. So in 2009 it was six? Seven? Can’t see it. To the
right. Six, thank you. And then as the years come up you watch
that it goes fifth and now it’s fourth. Unintentional injuries
includes our substance abuse disorder and our unintentional drug
overdoses. So the opioid epidemic is single handedly driving
that category and the leading causes of death with the
overdoses. Because it’s also impacting our younger population,
it is single handedly driving the decline in life expectancy. So
when we talk about years of potential 1life lost, that is
contributing to that. This gives you another way of looking at
that. The overdose deaths. And you will see the dramatic upturn
since 2014. This is only showing 2016 when our data sources are
up to date and we see 2017 and 2018. The increase continues.
Maybe have started to see just a slight leveling. We’re very
hopeful. But we have to continue to focus on this effort.

Our stakeholder feedback.. go ahead.

JO BOUFFORD: This is the non-technical part.

16
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LAURA SANTILLI: That’s ok. Go ahead.
JO BOUFFORD: Just on the stakeholder feedback areas, this

was as you said a very wide ranging consultation thanks to the
ad-hoc committee as well as the different agencies within our
departments, within the overall Department of Health and Mental
Health and Substance Abuse. And this was the kind of feedback we
discussed with the ad-hoc committee were the themes that emerged
and generally the sense to continue with the five goals and
continue the work that isn’t finished as you heard. The second
area that was expanded on a good bit which had been largely
focused on tobacco was the issue of vaping and e-cigarettes and
adverse childhood experiences, opioid, food security.. these are
new areas that sort of emerged where people felt strongly they
needed to be called out in the objectives underneath the overall
goals. And then the implementations plans. The other.. and
violence as well. I'm going to come back to that in a minute.
The integration of actionable interventions for older adults is
very explicit in most of the areas. In some areas it’s very
explicit. It says for older adults or gives an age range. In
others it says for individuals of all ages. And those are
different. Those are changes that bring to focus the integration
of health across all and age friendly. As Laura said, being
specific about disparities especially beginning to focus on

17
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these areas like STIs, HIV, maternal mortality, I think we’ve
done a good job of bringing attention to maternal mortality
which is now in the hands of the Governor’s commission, among
other activities, but issues like water quality, the communities
in which that’s a problem, and then linking really to the End
the Epidemic commission for HIV and others not recreating the
wheel, but using the various activities that are ongoing.

The Commissioner is available now. So we will interrupt

this presentation to hear from him.

JEFF KRAUT: I'm going to put the Commissioner is joining
us from New York City given the window we have to get him, he
has a lot of things today, and we just really wanted him to give
a report. So you have to, I beg your indulgence. We’re going to

stop right here and turn over to the Commissioner now.

HOWARD ZUCKER: I’'m right here. Thanks. If they want to
finish, what another five minutes? Why don’t you finish up what

you’ re doing?

JEFF KRAUT: No, commissioner. I think let’s not put

pressure on them. You just go ahead. We’re find.

HOWARD ZUCKER: Sure. I don’t want to interrupt.

18
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Well, thank you all for all your work that you’re doing.
And I wanted to wish you all a happy holiday season. Sorry that
I couldn’t be there in person. But I want to remind everyone
that this is the time of year that we talk about gifts and it’s
the flu season so I Jjust want everyone to remember the gift of
getting their flu shot would be one of the best things we can
give to ourselves.

As we say often here at the Department, the best way to
beat the flu is to get a flu shot, wash your hands, and stay
home if you’re sick. And believe me, it’s not too late to get
your flu shot. I got mine. I gather most of you, all of you have
gotten yours, but also to provide that information to your
relatives and friends and family.

Last year as you know was particularly active flu season
and we’re hoping New Yorkers will heed our advice this year. The
Department collects, it compiles and analyzes the flu activity
year round and all the corners of the State and report the
information weekly between the beginning of October and through
the following May. We’ve also closely followed the number of
doses that have been administered. The New York State pharmacies
outside of New York City have reported 840,792 doses of the flu
vaccine administered since August of 2018. And 25,413 of these
doses were administered in pharmacies to children less than 18
years of age. And this is a reminder that children two years of
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age and older can now get the influenza vaccine in a local
pharmacy. This was the directive that began as emergency
regulation which was issued last year by the Governor to help
stem the tide of an especially active virus transmission, and is
now permanent in state law. In total, 755,159 doses of the
influenza vaccine have been administered to children in New York
State outside of New York City. And during last year’s flu
season there were 23,377 flu related hospitalizations and
unfortunately six pediatric deaths in New York. So I encourage
everyone to get their flu shots if you haven’t done so already.
Staying on the issue of immunizations, as I’'m sure many of
you are aware, the State is actively managing the extensive
response to measles outbreak with our partners both in Rockland
and Orange Counties where there have been 96 confirmed cases as
of yesterday. In addition, Erie County now has a positive caseof
measles which is unrelated to the cases in the lower Hudson
Valley. At the same time, New York City is managing a similar
response in Brooklyn where there have been 44 confirmed cases
and the original cases originating in late September and early
October from international travelers and the dozens of secondary
cases since that time underscore the importance of vaccinations.
Getting the measles vaccine is simply stated, the best way to
prevent measles. You’re considered immune to measles if you have
written proof of two valid doses of the MMR vaccine or other
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live measles containing vaccine. Also considered immune to
measles if you have written lab report of immunity or if you
were born before 1957. Anyone who lacks proof of measles
immunity as defined by those two criteria should receive at
least one dose of the MMR and two doses of the MMR vaccine are
recommended for some groups of adults including healthcare
personnel, college students, and international travelers. And
the dose should be given at least 28 days apart. I'm working
closely with Rockland and Orange Counties to support free
vaccination clinics and in close coordination with the federally
qualified health centers and private healthcare providers. More
than 11000 MMR vaccines have been administered to date in those
counties. Daily calls since early October, shipment of supplies,
weekly support staff traveling from Albany and New York City and
a measles hotline which has received 1000 calls and extensive
community outreach have all factored in to truly coordinated
responses, but nothing short of remarkable. Your work between
the counties and together on tackling this problem. 1In
addition, the State has worked with Rockland County to enforce
student exclusions at schools that are impacted in the impacted
areas with less than 70 percent MMR vaccination rate. And that
effort has since been expanded to all schools with less than an
80 percent vaccination rate. The schools are required to keep
un- and under vaccinated students at home until 21 days have
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passed since the last confirmed cases of measles in that
community. Measles as many of us know, is highly contagious.
Anyone who is not protected against measles is at risk of
getting the disease and they may spread measles to people who
cannot get vaccinated because of the age or specific health
conditions as well. So it’s an issue I’'ve personally invested
in. I visited these communities on multiple occasions and will
continue to encourage everyone to be up to date with their MMR
vaccines.

The next issue is e-WIC. Since last October we have been
busy continuing our statewide rollout of e-WIC and electronic
benefits transfer card which eliminates the paper checks and
provides a more convenient way for families in the Women,
Infants, and Children program to shop for nutritious WIC foods.
All across the State we’re hearing from grateful families about
the differences that this technology has made, and ensuring that
they have access to nutritious foods without the shame that can
be felt by holding up a grocery line using outdated system. I
had a opportunity to be at one of the launches. It’s really
amazing and we did have a video, but unfortunately it doesn’t,
the pixels won’t work so we can’t share that with you, but it is
quite amazing what we’ve done. By bringing the WIC system into
the 21st century we’re enhancing this critical benefit program
and promoting convenient shopping for all New Yorkers. WIC
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gives infants and children truly a healthy start in life, and
the program helps pregnant, post-partum moms and their families
with a healthy lifestyle and ensures a brighter future for all
New Yorkers. e-WIC is now online in the capital region. It’s in
central New York, Southern Tier, Rochester, Finger Lakes region,
Buffalo, and the Western New York region. And right now we’re in
the process of bringing Hudson Valley region online with Long
Island and New York City in the new year. So we’re on track with
statewide implementation well ahead of the federal guidelines
which is 2020.

Another issue is Hepatitis C. In late November we held our
first meeting of the New York State Hepatitis C elimination
taskforce. The Governor charged the taskforce with developing
the State’s plan for eliminating Hepatitis C as a public health
epidemic. The work of the taskforce will be supplemented by five
workgroups. One is prevention. Two is testing in linkage to
care. Three is care and treatment. Four 1is surveillance data and
metrics, and five are the social determinants. Over the next
several months, the five workgroups will meet to review update
enhance and prioritize Hepatitis C elimination recommendations.
The draft recommendations will be delivered to the taskforce for
review in early spring with a meaning to finalize the
recommendations and seek community engagement. On the issues of
what the team is working on, we have End the
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Epidemic, so the work of the Hepatitis C taskforce will follow
nicely in the footsteps of the tremendous progress we’ve made
with the Governor’s End the Epidemic initiative, which we
celebrated last week on the 20th anniversary of World AIDS Day.
The Governor’s initiative features a three point plan which
includes identifying people with HIV who remain undiagnosed, and
linking them to healthcare. Number two, linking and retaining
people diagnosed with HIV to healthcare and getting them on
treatment to maximize HIV viral suppression. And three,
providing access to appropriate prophylaxis for people who
engage in high risk behaviors to keep them HIV negative. And
thanks to the initiative, new diagnoses of HIV are falling while
rates of enrollment and treatment for those diagnosed continues
to decline. New HIV diagnoses in New York declined for a third
consecutive year reaching an all-time low of 2769 in 2017 which
is down 20 percent since 2014 and we continue to drop. The
number of new HIV diagnoses in people with a history of
injection drug use reached an all-time low of 110 during 2017
and that was down 28 percent from 2014 where is was 153. And the
Governor announced last week that regulations governing HIV
uninsured care programs will be amended to update income
criteria and eliminate the assets test. Currently to be
eligible for the HIV uninsured care program, an applicants
household income must be equal to or less than 435 percent of
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the federal poverty level and the applicants liquid resources
must be less than $25,000. These new regulations will increase
eligible income to 500 percent of the federal poverty level and
eliminate the cap on resources. And the proposed regulations are
being finalized with adoption anticipation in early 2019.

Regarding the New York State of Health, we’re in the middle
of open enrollment for the program. As of December 5, more than
930,000 consumers have enrolled or renewed coverage in a
qualified health plan or the essential plan. 51,000 are new
consumers, and both the numbers we’re very pleased with. We
contribute the large number of the new enrollees to a wide range
of participating plans, a targeted consumer outreach, and easy
auto renewal which help ensure the goal of getting every New
Yorker covered. Another reminder is this Saturday December 15 is
the deadline to qualify for the January 1 coverage. And open
enrollment runs through January 31.

On aging innovation challenge, this is a very interesting
thing that we did. I wanted to close my highlight, a program I
came to the conclusion last week, it took a year of work on part
of everyone in many parts of the Department, and it’s really
something very interesting, and as one who cares, has elderly
parents and realizes what it is to be caregiver and work hard to
make sure New York is an age friendly state, last week was the
culmination of the effort by the Department to work with a group
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called HERO X to develop a crowd source competition to generate
innovative solutions to help older adults and their caregivers
in carrying out activities of daily living. The challenge was
open to all undergraduate and graduate students attending a
college or university in New York State. It was a panel of
expert judges who evaluate the five finalists and their
innovations to determine which team would win the first ever
Aging Innovation challenge. We ended up splitting the winners so
the co-winners split the $25000 top prize. A team from Corning
Community College demonstrated something called Grip Aid. It
was an assisted eating device targeted to people who have motor
control issues and inhibit their ability to feed themselves. It
was very innovative to look, you can put a spoon in, you could
actually put a toothbrush in, and many other things in there.
And a team from Syracuse University designed PNEU-Strength.
PNEU, PNEU-Strength, which is an inflatable seat cushion device
that provides physical assistance to older adults in standing up
from a sitting position on a chair or a sofa. 1It’s clear if
you’re really sort of have trouble standing up without
assistance, this was something which clearly could help them.
The two teams from Cornell University and a team from University
of Buffalo also received $5000 each as finalists. All the teams
were incredible, enthusiasm, professionalism, it was truly a
pleasure to see the ingenuity that entrepreneurial spirit, their
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market research that they did, and it was a wonderful day and we
look forward to doing this again. Probably do it in a two-year
cycle. So I close by just wishing everyone a happy and healthy
holiday season. Look forward to working with you in the new
year. I'm happy to answer your questions that you may have on
these topics or other topics as we move toward the end of the

year and start 2019. Thank you.

JEFF KRAUT: Thank you Commissioner. Any members of the
council have any questions on this or any other matter that
they’d like to raise, ask the Commissioner? Commissioner, we
wish you as well a happy holiday and a happy healthy new year,

and we look forward to next year.

HOWARD ZUCKER: Thank you. Sorry to interrupt the flow

before.
JEFF KRAUT: Thank you.
JO BOUFFORD: Briefly, just to go back, I wanted to

highlight the issue of the inclusion of wellbeing and our mental
health goal and, this was an area of a lot of interesting
discussion and was included because this is a lot of effort at
the National Academy of Medicine and others to begin to think
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about the, what does wellbeing mean? How does it play out? How
does i1t address this issue of quality of 1life and issue of
empowerment. And I think you’ll find some of the subobjectives
in that area of mental health and wellbeing to be very
interesting. So we’re pleased with that change.

So this is our continuing goal. I would say since 2008 we
started with 26 ranking in America’s health rankings beginning
of this second round, went down to 17 and now we’re at 10. Up to
10. Low is good. 10th ranking in the America’s health rankings.
Since we’re using America’s health rankings, we are also paying
attention to the ranking for older persons, which is at 18, so
we have some ground to cover in the age-friendly area in the
next round of the prevention agenda. These are the goals. Very
strong feeling. As I said before, that we would stay with the
same goals. The language changes. You see wellbeing. Our
colleagues in the broader infectious disease area decided to use
the notion of communicable diseases rather than calling out
every single one they’re working on. As you’ve heard, it’s a
busy agenda and that will continue as part of the core business.
So with that, let me turn it over to Sylvia to sort of take us

through the details.

SYLVIA PIRANI: So I’'m just going to quickly go through each
priority area. There are five priorities as we said. This is
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the, prevent chronic disease priority whereas before we had a
specific priority about reducing obesity, the subject matter
experts that led this discussion with members of our committee,
ad-hoc committee, local health departments, hospitals, NYSECHO,
Dr. Watkins was represented, and others decided that they should
split this between healthy eating and physical activity, and
then the other thing that’s new here is this added goal relating
to food security which many of our hospitals, calling on
Northwell here for one, and others are working on and wanted
included, and most importantly this is reflecting our new
collaboration with Ag and Markets as part of health across all
policies that wanted to participate with us on this. So that’s
one of the things that’s new. Jo mentioned in tobacco we have
calling out e-cigs, electronic vaping products. This priority
addresses three major risk factors for mortality and morbidity
and then preventive care and management.

On this, promote a healthy and safe environment, want to
call out that violence prevention is one of the goals, and
injuries, violence, and occupational health. This was the
subject of much discussion at our public health committee and by
some of the public health committee members. Mr. Lawrence and
others specifically and we did broaden this and made it a bigger
focus area, goal, and as part of this focus area than it was
before. There’s a new focus area here related to food and
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consumer products. That’s what’s new from the last cycle.
Healthy women, infants and children. These are focus areas that
we had before except for the cross cutting one which focuses on
racial, ethnic, economic, and geographic disparities. We worked
hard to include in the first goal area increasing use of primary
and preventive healthcare services, not just for women of
reproductive age, but for women of all ages including older
adults. And this includes maternal mortality of course, which
has received a lot of attention from this council as well as the
governor’s office.

This is a broader title for what was before mental health
and substance abuse priority. The promote wellbeing, as Jo
noted. This was a new concept. We spent a lot of time to talk
about it. In the second focus area includes a new goal related
to opioid and other substance misuse and deaths. It includes
additional attention to adverse childhood experiences which
local health departments and hospitals and others are paying
attention to. And it included some stakeholders who were
concerned about the mental health and wellbeing of older adults.
So there’s attention here to that population.

And finally, prevent communicable diseases. We shortened
the title. We have included vaccine preventable diseases, HIV,
sexually transmitted infections, trying to reduce the annual
rate of growth because it keeps going up. So we have a lot of
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attention on that. And then a new attention to antibiotic
resistance.

So just really quickly, we are starting, one of the pieces
of feedback we got was to try and keep it simple. This is a big
plan. Everybody wants to see themselves in it. You got the 200
page document. You know it’s not that simple, but we’re trying
to do that with our web design. So this is just an example of
what next year you’ll see. When you go to chronic diseases,
you’ll be able to touch on a specific focus area like healthy
eating and food security and when you go there you’ll see the
goals. For each goal we have objectives and interventions. Under
the increase food security we also have some interventions that
were supported by the Department of Ag and Markets, and we’re
going to connect to some of what they’re working on here for
example. They’ve been very engaged and eager to connect local
prevention agenda coalitions to resources that make a local food
more affordable including the 500 community farmers markets
statewide, the farmers market nutrition program, incentive
programs that make SNAP available, that you can use SNAP to pay

for food at markets.

JO BOUFFORD: Just a quick comment. I think this is an
example of how working with the other agencies really adds
enormous resources to trying to get to a particular goal and
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we’re hoping to begin having maps of these county level

resources across many more of the Departments going forward.

SYLVIA PIRANI: And then I just want to say a word about
local community health improvement planning because the
prevention agenda is the basis for that planning. This has
probably been one of the most satisfying parts of this for me
overall these years working on that. Before the prevention
agenda started, we had in article 28 and article 6 which is the
public health part of public health law, requirements for local
health departments and hospitals to do community health
improvement planning. Hospitals did something called a community
service plan. It was a retrospective look at all the things we
did in the community over the last three years. Local health
departments did these plans but they did them by themselves. In
2008 the first cycle, we, Dr. Daines asked local health
departments and hospitals to do this priority setting together.
We had some success in that collaboration but not a lot of
success in the implementation of the plans. In 2013 we kicked it
up a notch with a lot of technical assistance and support and
strong guidance that required the two to do it together, and we
also started asking hospitals to report community benefit
spending, so we were encouraging them to align that spending
with the prevention agenda. We’ve had a fair amount of success
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with that. The last cycle as I think you all know, more than
half the counties did the plans with their hospitals, less for
us to read, less for them to do, and more importantly strong
collaboration. Dr. Watkins is someone who can attest to that
benefit of getting the hospital to invest in the prevention
agenda in the community which is huge for his county. As we move
forward we’re going to strongly encourage that continued
collaboration. Jo would like us to require that single plan. But
we’ve had some.. it’s challenging with the multi hospital systems
especially in the City and in the Metro area. We’re going to ask
hospitals to describe how they’re investing their resources to
support local prevention agenda efforts and this effort has also
been supported by the council’s actions to connect the
prevention agenda to the certificate of need application.

Just want to say a word about community benefit spending.
We were anticipating that with the increase in the number of
people who had insurance that there would be a reduction by
hospitals in spending on charity care which is one of the
categories of community benefit spending. We thought we’d see an
increase in the community health improvement spending category.
Community benefit accounted for $6.8 billion of, or 12 percent
of hospitals operating expenses in 2016. Of that, $257 million
was spent on community health improvement. That’s only .47
percent. But it’s not nothing. Compared to our public health
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budget, that’s a significant amount of resources. So we think
it’s good that we’re calling attention to that. But it hasn’t
increased as much as we would like. And this shows you how the
hospitals are spending or not on this. 60 percent on hospitals
spent between zero and $1 million. 30 hospitals spent nothing in
this category in 2016. So we’d like to.. and those are not the
distressed hospitals in New York State. There’s just a couple on
that list that are distressed. We’d like to continue attention
on this. We think hospitals .. it’s been helpful for this body
especially to bring attention to the need for hospitals to
support their entire community in the community benefits
spending.

This is our last slide. Just to let you know we’re doing
the office kick off of the updated prevention agenda at a summit
in the end of February in Albany to celebrate progress on
everything that’s been achieved to learn about the updated
prevention agenda and to support communities and their efforts

to implement it.

JO BOUFFORD: Ok, thank you. So in the spirit of opening
the discussion and questions, may I move the resolution to adopt
the prevention agenda 2019-2014.

[so moved!]
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JEFF KRAUT: And the resolution, you’ve all received a
copy of. It’s the Public Health Committee of the New York State
Public Health and Health Planning Council is going to move to
accept the prevention agenda that establishes the priorities for
state and local action in New York State to help it become the
healthiest state for all people, for people of all ages. The
Council agrees that the new focus of the plan shall include
action by additional state agencies to support the Governor’s
Health Across All Policies and goals for an age-friendly New
York State by focusing on the broad determinants of health and
the council commits itself to a regular review of programs
during the implementation period to support its successful
implementation. And so that’s the agenda, and we also have to
acknowledge not only the work of Sylvia Pirani and the staff
that we did, but the extraordinary leadership of Dr. Boufford in
doing this. I would say that she single handedly..

[applause]

And I know they wrote remarks for me but I have the one
that doesn’t have my remarks. But I really don’t need remarks.
I mean, Dr. Boufford in not only here but outside the walls of
this room have an extraordinary commitment of advancing public
health in all the roles that she’s held throughout her career.
It’s been her life’s work. We are blessed and fortunate that we
have such a leader in the Public Health Council that is taking
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all of that experience and insight and helping us focus it I
think very, very appropriately. And you see the work, the
manifestation of all of those efforts in a lot of the numbers,
in moving the needle so to speak, so her leadership, her
tenacity, have absolutely led to the success of the agenda.
You’ve earned the support involved in an aberration of all the
organizations throughout New York State, not only the Department
and this Council, but we are forever grateful and thank you so
much Dr. Boufford.

So I have an emotion [sic]. We moved it. I’m assuming

there’ 1l be no debate. All those in favor aye?

[aye]
Opposed? Abstention? Uncharacteristic, the motion carries.

Thank you so much. Go ahead Dr. Boufford. Final word.

JO BOUFFORD: Thank you so much everybody really for all
your support. It’s been great. The Public Health Committee,
we’ve had many, many members of the Council coming to that
committee meeting and the ad-hoc committee as well. I did want
to mention one other thing that the Public Health Committee did
discuss at their recent meeting which is a bit we hope, a
preview of coming activity, was our.. we may recall that five
years ago we said we would focus on obviously overseeing the
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Prevention Agenda, but raising one particular issue to higher
intention, and that issue was maternal mortality. So this
council had a number of hearings about it. The Public Health
Committee as well, and happily it is a commission of the
Governor, is focusing on maternal mortality, so we feel it'’s
time to turn our attention to another issue. We’ll always keep
our eye on the ones that are underway. We had a very important
discussion I think about the potential role of bringing
attention to violence prevention as it is memorialized in the
Prevention Agenda as an issue for us, and we’ve had some
internal conversations and I think the initial reactions are

quite positive, so we will be coming back to you with some

thoughts about how we might have some public activity to, again,

working across agencies begin to look at this as it’s
represented in the prevention agenda. And that’s especially to
Mr. Lawrence and Ms. Rautenberg for their interventions in that

space. So we look forward to working on that as well.

JEFF KRAUT: OK, with that, we’ll continue with the

agenda. But as it seems to be this time of year there’s so many

things to celebrate so I have one more item I just want to bring

to your attention. You look around the room. The people that are

around this table. There’s a lot of things to be proud of and
how we’ve contributed to the healthcare in New York. I'm going
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to point out, there’s one other person in this room who did
something I want to bring to your attention. This individual is
a true hero. It’s Dr. Ted Strange. He was running the New York
City Marathon, as they crossed mile 16 which is the 59th Street
Bridge or the Ed Koch Bridge, or the Queens Borough Bridge, this
41 year old runner from out of state collapsed. Cries for help
come out. Dr. Strange nearby comes over, runs the code, gets the
defibrillator, I think you paddled her four times, brought her
back from the code and brought her back to life. And unchara..
characteristically of the humility that Ted is a doctor’s
doctor. He is a tremendously respected physician on Staten
Island and through, I get to work with Ted in our health system,
but he said, the headline in the New York Post was “please don’t
call him a hero.” But the “Doc Saves New York Marathon Runner’s
Life.” And so Ted, we just want to congratulate you for the work
you do outside the Council. And he, it ruined his time a little,
but he did 5hrs 1lémin. which is extraordinarily.. compared to
what I would run it in which would be in days. Ted, just
congratulations. And I just can’t imagine just what went on that

day.

THEODORE STRANGE : I want to say thank you for that and
yeah, I was in third at the time.. I don’t know what to say. I
was hoping for.. but anyway. What I’d like people to get out of
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this and here we are sitting at the Public Health Council is, in
speaking recently with the American Heart Association
Nationally, providers including physicians, nurses, and others
and besides everybody else in the community, and here we are
talking about wellness and health and prevention, we all need to
understand and know what CPR is in 2018 going into 19 and that
AEDs save lives. And there’s an adage “if you see something, say

”

something,” and I'm going to say to you, if you see something,
do something. If we’re part of healthcare please get on a video,
get on YouTube. You can learn CPR in an hour. It’s really basic.
As I said in one of the articles it’s not about mouth to mouth
which everybody is always concerned about. It’s about getting on
the floor and doing some chest compressions and hopefully EMS or
somebody is going to arrive with something more that will help
as they did in this case. And it truly saves lives. And the
American Heart Association told me this week that we’re still
only doing this when necessary. About 15 percent of the time.
And that’s a real shocking number. Hundreds of runners passed me
by not for any other reason that they thought probably something
was being done for her, but we just need to stop and just do
something. There is no hero to that. That’s just being a good
human being, and that’s what I truly believe. So I thank you for
that Jeff.

[applause]
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JEFF KRAUT: It’s now my pleasure to ask Dr. Gutierrez to
give a report on the Codes, Regulations, and Legislation

Committee.

ANGEL GUTIERREZ: Thank you. It is still morning. Good
morning. At today’s meeting of the Committee of Codes,
Regulations, and Legislation the committee reviewed seven
proposals; two for adoption and five for information. For
adoption was patient’s Bill of Rights. This proposal will amend
sections 405.7 and 751.9 of Title 10 to update information
reflected in the patients’ Bill of Rights. The Committee voted

to recommend adoption to the full council and I so move.

JEFF KRAUT: I have a motion. I have a second, Dr.
Berliner. Any conversation? Any questions? Hearing none I’'11

call for a vote. All those in favor, aye.

[aye]

Opposed? Abstention? The motion carries.

ANGEL GUTIERREZ: For adoption also is statewide planning
and research cooperative system. This proposal will revise
section 400.18 of Title 10 regarding the statewide planning and
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research cooperative system referred to as SPARCS. The proposal
will make necessary updates and grant the Department the
flexibility to explore new data intake options. The Committee

voted to recommend adoption to the full Council and I so move.

JEFF KRAUT: I have a motion. Do I have second? Dr.

Kalkut. Any questions from the Council? All those in favor aye.

[aye]

Opposed? Abstention? The motion carries.

ANGEL GUTIERREZ: The next five will be for information
only. Nursing home weekly bed census. This proposed regulation
will add a new section 415.32 to Title 10 that will require
nursing homes to electronically submit the weekly bed census
data surveyed to the Department to ensure that the Department
has accurate bed availability information. There was no vote on
this proposal.

The next one is for information also. New requirements for
annual registration of licensed home care services agencies.
This proposal will amend part 766 of Title 10 and update
requirements for licensed home care services agencies referred

to as LHCSAs with respect to annual registration and reporting.
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Next for information also was hospital policies for victims
of human trafficking. This proposal will amend part 405 and
section 751.5 of Title 10 to require hospitals and diagnostic
and treatment centers to establish policies and procedures
pertaining to the identification and referral of victims of
human trafficking.

Next for information, food service establishments. This
proposal will amend part 14 of Title 10 and will restrict the
use of liquid nitrogen and dry ice in food preparations.

And last for information clinical laboratory directors.
This proposal will amend part 19 of Title 10 pertaining to
clinical laboratory directors. To update the list of recognized
board certifications that qualify clinical laboratory directors
among other changes. No more on this, and this concludes my

report from the Codes Committee. Thank you very much.

JEFF KRAUT: Thank you very much Dr. Gutierrez. I’'m going
to turn it over to Dr. Rugge to give the report on the Health
Planning Committee and I’11 do the stroke center designation
because I know you’re in conflict. After Dr. Rugges..

After Dr. Rugge’s presentation we’re going to take a five
minute break just to get to the bathroom before the Committee so

you can plan accordingly. Dr. Rugge.
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JOHN RUGGE: Thank you. As we all know this is the Public
Health and Health Planning Council, and we’ve just seen how
productive and effective the public health section has been and
is. I think also the health planning section is coming to 1life
and that we have a 13 part agenda with topics for consideration
over the next two years as outlined by Dan Sheppard. Dan is not
here and I hope it’s not because his feelings were hurt. I did
ask him to keep his discussion of each of those items down to 15

minutes.

JEFF KRAUT: So, Dan I should mention this, Dan has
unavoidingly been called away for a very urgent matter. He at
least acknowledged that you were going to handle most of the
issues that he was going to talk about, you’re going to handle

in the Planning Committee presentation.

JOHN RUGGE: And again, I hope that’s not a covered
story. I did ask him to keep the discussion of each of those 13
items down to 15 minutes each. So we’d be out by 2:30. But in
any case, many of these items come from the RMI process for
review and consideration. Others are new and will be coming up
shortly.

Also maybe more importantly, imbedded in those discussions
and hopefully coming out of them will be the opportunity to

43



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

NYSDOH20181213-PHHPC-Council-1
1hr 45min

review the standards we use for CON review. With regard to
public need, as I see it, clearly a need for service is one
standard, but also questions about a need for choice. How do we
connect public need to the need for competition or the value of
competition among providers. With regard to financial
feasibility, this is a standard that developed decades ago when
the state was actually setting reimbursement rates. And
financial feasibility entailed how much was the State committing
to spend on healthcare? These days I think we are asking Tracy
to review the budgets of providers coming in, to say are they
actually going to make money on a service? And it strikes me as
a little silly. Regarding character and competence; competence I
think translates to quality. And to have a new discussion and
one that’s advanced in terms of what are our expectations of
quality and how do we measure and how should we use those
discussions to determine decisions regarding CON applications
will be important. With regard to character, this was a standard
evolved long before we had a national or out of state providers,
before we had parent companies and grand parent companies with
layers and levels of responsibility that need to be considered
with some sensitivity and some precision that right now I think
we’re simply incompetent to do. We simply have not had the
background discussions necessary and the refreshing that this
council deserves and really needs to undertake for itself. There
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will hopefully be much more to follow and a few more meetings to
attend so that we can address concerns that I think are really

central to everything that we are charged to do.

JEFF KRAUT: Thank you. And you know, it is going to be a
very rich conversation if we can plow through this and come to
some meaningful thing. It’s kind of a continuation of some of
the other issues that have come up in some recent CONs as well,
is to get clarification and to create kind of a framework for
decision making and to focus policy. So I think it would be very
productive. And I also suspect for the following year, we might
want to reconsider, you know, we didn’t want to do it every
year, but every two years possibly, to have kind of a retreat
again. Particularly there may be some movement of new council
members coming, some council members terming out. So next year
that might be a good time when some of those changes occur to
start, to revisit some of the things we did two years ago.

Any other comments for Dr. Rugge? If not, I’'m going to call
a stroke center designation. We have a request for a stroke
center designation for Glens Falls Hospital. Presentation was
made and the Committee had voted to approve. I don’t know if

there’s any comments that the Department wishes to make?

[Just questions]
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If there are any questions. The material is in your report.
Dr. Rugge has left the room. And if that’s the case, I’d like to
make motion to approve Glens Falls Hospital for stroke center
designation. Second Dr. Berliner. Any questions or comments?

Hearing none, I’11 call the vote. All those in favor, aye.

[Aye]

Opposed? Abstentions? The motion carries.

That concludes the report of the Health Planning Committee.
Let’s take a 10 minute break. If you can return back in here at
five to twelve, and we will take the Establishment and Project
Review Committee.

JEFF KRAUT: I’m going to reconvene the Public Health and
Health Planning Committee. I’'m going to now ask Mr. Robinson to

give the report on Establishment and Project Review.

PETER ROBINSON: Thank you Mr. Kraut. As the Council
notes, where possible we’re going to attempt to batch
applications and consider them in a grouping. Please indicate at
any time when you want an application pulled out so we can give
it individual consideration.

So beginning with category one, and this is a single item,
182082C, Menorah Home and Hospital for Aged and Infirm in Kings
County. This is to perform renovations to convert a 16 bed
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hospice unit to a 16 bed residential unit and certify 16 RHCF
beds. The Department is recommending approval with conditions

and contingencies, as did the Committee and I so move.

JEFF KRAUT: I have a motion. I have a second, Dr.

Gutierrez. Does the Department wish to comment?

TRACY RALEIGH: Just take questions.

JEFF KRAUT: Does any member of the Council have any
questions? Hearing none, I’11 call for a vote. All those in

favor, aye.

[Aye]

Opposed? Abstention? The motion carries.

PETER ROBINSON: Thank you. This is an application for
ambulatory surgery center construction. 181329C. Albany Medical
Center Hospital in Schenectady (County). I will note an
interest, abstention, and recusal by both Dr. Rugge and Dr.
Bennett who are leaving the room. So this is to certify a
multispecialty ambulatory surgery center extension clinic to be
located at 1769 Union Street in Niskayuna. The Department has
recommended approval with a condition and contingencies. The
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Committee had a lengthy debate and ended up voting 6-5 in favor
[sic] which results in no recommendation to the full council. I

make a motion for approval with a condition and contingencies.

JEFF KRAUT: I have a motion, I have a second by Dr.

Gutierrez. Department?

TRACY RALEIGH: I’11 just point out that additional
information was distributed to members following the Committee
meeting, and it was information both by the applicant, Albany
Med, as well as from opposing hospital, Ellis Medicine. So we
hope that members have had a chance to review that material. And

we’ll take any questions.

LAWRENCE BROWN: Good afternoon, this is Lawrence Brown,
member of the Council. So I was wondering just out of interest,
I didn’t have the opportunity to review everything, but maybe I
missed something with respect to what is your sense about your

understanding of the famous prevention agenda?

TRACY RALEIGH: Sure, Dr. Brown, I won’t do justice to the
presentation made by Albany Medical Center in responding to this
important question. But I will note that there was significant
discussion about the investment that Albany Med has made into
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community outreach and services, particularly I have a call
noting the amount of cancer screenings done and certainly the
provision of ensuring that there is specialty services in the
surrounding communities as well. It was also clarified from our
staff report that they, for 2017, have now documented their
significant investment in the community benefit spending. That’s
required to be reported. That was noted in the staff report for
2016 as having not had the ability to capture, and that was also

clarified.

JEFF KRAUT: Any other members of the Council have any
comments? Observations? Because I'm going to make some. Yes, Ms.

Carver-Cheney.

KATHLEEN CARVER-CHENEY: What did you think about Ellis’
assertion that there wasn’t actually any need, that you looked

at the wrong counties, etc.?

TRACY RALEIGH: I would just comment that we are working
within the current regulations and guidance that this PHHPC body
has given us to assess ambulatory surgery centers. I will note
that, and let me just back up and say that those regulations
really for the need of ambulatory surgery right now focus on
whether the proposal has enough sufficient volume to be
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financially feasible, and certainly in our review of Albany
Medical Center’s application that our conclusion that there was.
We did have a discussion at the Committee meeting regarding the
fact that there is a services in Saratoga County that if there
was the framework to look at overall utilization from a region,
we should have acknowledged that. So we’ll take that back. But
we made our conclusions based on the current regulatory

framework and guidance before us.

HARVEY LAWRENCE: My question is not directly directed at
this particular applicant. We just went through a presentation
of the prevention agenda, and we looked at uneven spending for
community benefits by hospitals. And I noticed that in our
presentations of these applications we usually look at charity
care and Medicaid expenditures. Can we add the percentage of

their budget that is devoted to community benefit spending?

TRACY RALEIGH: I’'m sorry, I’m not sure I’'m understanding

the question.

JEFF KRAUT: Are you asking in the future? Not specific

to this application.
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HARVEY LAWRENCE: Not this application in particular. But
just as an indicator looking at the amount of community service
spending that hospital in particular have whenever they present

an application.

TRACY RALEIGH: I’11 just point out that certainly I think
that’s a good comment. We currently in our recently adding the
public health and prevention agenda questions to our
applications for hospitals, we ask those questions and we report
out on the community benefit spending. But certainly we’ll
consider that in terms of how we can apply that in other

applications as well.

ELLEN RAUTENBERG: That chart raised a huge number of
questions .. community benefit spending. (inaudible)
JEFF KRAUT: I think in general terms, the community

benefit spending is something that you do need to have a lot of
conversation with what those categories mean. As you, just to
digress for a moment, if you looked at the growth in the
categories, because Sylvia I think had pointed out that there
were certain categories didn’t increase in community investment.
And partly because if you’re using that money, take a look at
what did increase, which was subsidization of government payers
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who are not paying cost. And significant part of that community
benefit is going to maintaining access for Medicaid patients and
the economic consequences of doing so. Because it went from 3.68
percent of total benefit for statewide, to 5.63.. I'm pulling out
numbers, I probably made up the last two digits because they
sounded good. But I’'m pretty good it went from 3.6 something to
5-something. And you just need to understand, if you think it’s
a zero-sum gain, 1it’s not. Because every year the gap that
institutions are trying to close between revenue and expenses
has been growing. And this year nationally is the largest gap
that have been reported. So far it’s 1.6 percent nationally. But
the gap that institutional providers have to close between what
they’re getting paid and what their expenses are in a lot of
markets, and they have to generate a margin and how to do that.
And that’s overall. So I think that’s a great conversation to
have, and I think in John’s Committee I think it would be
helpful, because I think some of those agenda items, and if it’s
not, let’s get it in there because it is useful information, but
again, you have to remember what you have to be careful about
doing and we’ll come back I think to this application in a
moment is you don’t think you can second guess investment
decisions. Because some of the decisions that we’re asking,
we’re being asked to approve are trying to strengthen or support
the hospital that it might create additional margin so it can
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continue to just serve what it serves. And it’s not a fungible

number in and of itself.

HARVEY LAWRENCE: Yeah, I think, I don’t confess to
completely understand the dynamics of hospital investments in
expenditures, but what was somewhat concerning is that in the
presentation there was a 21 percent of the hospitals that paid
zero and also that these were not distressed hospitals. They

were not the hospitals that were ..

JEFF KRAUT: And I think that’s appropriate.

HARVEY LAWRENCE: .. the category that you are alluding
to. And so maybe it does merit further investigation. But I
think we need to know when the hospital is being presented for
approval here, when in fact whether they fall within the 21

percent category that paid zero, or they are in some other

category.
JEFF KRAUT: I absolutely agree with you.
HOWARD BERLINER: Jeff, I have to disagree with you.
JEFF KRAUT: I would’ve been disappointed otherwise.
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HOWARD BERLINER: On your comments, and this is a very
long discussion and will get very arcane, so we’re not going to
have it now. But I certainly agree with your suggestion that the
planning committee take it up. For years, the for-profit
hospital industry has claimed that their charity care includes
the difference between what they accept from Medicare and
Medicaid and what they say is their cost which is really their
price. And for years everyone who was not a member of a for-
profit hospital chain has said, What? That’s crazy. You signed a
contract with Medicaid. That’s your accepting it. You can’t
call that charity care if it’s less than what you want to charge

a well insured patient. So just want to say..

JEFF KRAUT: Yeah, but it’s not charity care. There’s a
gap in the categorization. That’s not charity care. It’s

classified under “unreimbursed” services.

HOWARD BERLINER: Well, on that chart..

JEFF KRAUT: That’s why I’'m thinking there’s an issue
here, you’ve got to have.. it’s not as simple as a chart might
suggest. And that’s the point, exactly. OK. Could we go back to
the application? Thank you. The applicants are saying, “what the
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hell does this have to do with me?” but it does. So, I'm
bothered. This application is symptomatic of an issue that we
have here. And we have three statutory criteria and one
undefined criteria anything else. And when we deal with concerns
or arguments that are raised about competition, we kind of
suspend all the conversations we’ve had about where the policy
initiatives are with the state, what we discussed at our
retreat, and what we’ve discussed in the planning committee, and
it’s kind of like Groundhog Day again. And so that’s where I'm
trying to.. what I'm trying to look at is to get the Council to
understand, we need to have a cohesive framework to make some
decisions. There are three very clear framework items. Does the
applicant, and we’ll apply it to this one in particular, have
the character and competence to operate an am-surg center, and I
think the answer is yes. Is it financially feasible? Well,
they’ve showed they have the existing volume already, also
possibly making the argument about need. That they’ve already
established a need because patients in that area have chosen to
go to this place. And those patients, so what they’re asking now
is to take an existing physician practice as we’ve approved for
the last six or seven years and say, a hospital based physician
practice wants to now become a hospital-based ambulatory surgery
center. Now we’ve had arguments when it’s been doctors in an
area organizing and not taking on the same obligations of the
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hospitals, and we’ve treated hospital to hospital competition
differently than we’ve treated the doctor to hospital
competition because they’re slightly different dynamics. This is
business that we already proved that has left.. not in the
hospital today and has left. Then we have this other thing
that’s a very nebulous criteria that’s called ‘any other item
that we don’t like.’ Here we’re confronted with like it or not,
we’re living in an environment where there is competition. We’ve

stated that as an absolute basis of policy in New York State. We
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permit it. We are careful in certain environments to see if that

competition could be negatively affected, and you have everybody

comes up here with every argument that they keep just throwing
up. They’re hoping one of these resonates here. Clearly Ellis
is very concerned. I would suggest by the actions it’s fragile.

And maybe it needs to also take a look and be concerned with

their board to explore other options if they think an ambulatory

surgery center that already is existing, where doctors are doing

endoscopies and colonoscopies, i1f that is going to make the
difference of the future of that hospital. And but I do think
that we have to be clear about the type of competition. We
cannot use this venue to stop what’s happening. Imagine what
happens when Amazon or Apple goes to telemedicine and they’re
going to divert all the patients. they’re not coming into an
urgent center. Not going to be done. It’s going to be done in
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remote location. You can’t use a regulatory process to stop
inevitable things that are going to be happening. And that’s
what I'm afraid is occurring. And all I'm asking, and one of the
reasons I voted to support the applicant, but I just would ask
us to take a step, we need to be consistent. Because we are
inconsistent, and I think that inconsistency sends signals that
make it very difficult to have these conversations. That’s not
to say there’s not validity and other things here, but I just
wanted to express my concern here. And I really do suggest that,
if the hospital really thinks this is a real problem for its
longevity and its fiscal viability as they’ve suggested, then I
think that board has to look way beyond this application as to
how they are going to maintain access to services and look at
different options. Because clearly I’'m just not convinced. Dr.

Brown.

LAWRENCE BROWN: I must confess Jeff, that part of what
you have articulated I can see concurrence with respect to this
application. I can probably see that. I’'m not sure that I can
embrace it though at a larger level, higher level, because I
think the issue about access to care and the challenges before
us are going to continue to evolve. So in some ways there’s
going to continue to be evolution about how we actually execute
to make sure that the citizens of New York State are being
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adequately served. So I hear with you about the different models

that are going to come. I’'m not sure I can, from a macroscopic
level say that we gotta let business be business, but I do
understand with respect to this applicaiton, I cannot disagree

with you at all on this.

JEFF KRAUT: I get the big picture. So any other.. not
that we’re getting into a debate, I just wanted to express my

concerns. So I’1ll call a vote. All those in favor, aye.

[Aye]
Opposed? You’re going to have to do a roll call. We’ll do

roll call.

Ms. Baumgartner
Yeah

Dr. Berliner

No.

Dr. Brown

Abstain

Ms. Carver-Cheney
Yes

Dr. Gutierrez

Yes
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Mr. Holt

Yes

Dr. Kalkut
Yes

Mr. LaRue
Yes

Mr. Lawrence
No.

Dr. Martin
No

Mr. Rautenberg
Yes

Mr. Robinson
Yes

Ms. Soto

No

Dr. Strange
Yes

Mr. Thomas
Yes

Dr. Torres
No

Dr. Watkins
Yes
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Dr. Yang
(?)
JEFF KRAUT: I'11l vote yes for the record. There is no..
we need 13 affirmative vote. The vote 1s?... 12-6 and one

abstention. Would you like to change the abstention.

LAWRENCE BROWN: Yes I would like to change the

abstention if I'm allowed to do so.

JEFF KRAUT: Mark?... Yes.

LAWRENCE BROWN: My vote would be yes.

JEFF KRAUT: Motion passes. Next item.

PETER ROBINSON: The following applications I am going

to batch. These are applications for establishment and

construction. Application 181277E, the Surgery Center at

Orthopedic Associates, LLC in Dutchess County. This is a request

for indefinite 1life for CON 112379. With the Department and the

Committee recommending approval with a condition.
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JEFF KRAUT: I have a motion?... OH, you’re batching. I'm
sorry.

PETER ROBINSON: application 181183B, Visiting Services

LLC, d/b/a Visiting Docs in Rockland County. This is to
establish and construct a new diagnostic and treatment center to
be located at 240 North Main Street in Spring Valley. Here the
Department recommends approval with conditions and
contingencies, as did the Committee.

Application 182073B, Union Square Eye Center LLC d/b/a
Union Square Eye Care in Harlem in New York County, to establish
and construct a diagnostic and treatment center at 1825 Madison
Avenue in New York with the Department and the Committee
recommending approval with conditions and contingencies.

Application 181268E, Oswego Health Homecare LLC in Oswego
County. To establish St. Joseph’s Health Inc. as the parent and
Trinity Health as the grandparent of the certified home health
agency. The Department recommends approval with a condition and
contingencies as did the Committee. I make a motion in favor of

that batch.

JEFF KRAUT: I have a second. Department wishes to

comment on any aspects?

61



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

NYSDOH20181213-PHHPC-Council-1
1hr 45min

TRACY RALEIGH: Any questions about any item in that batch?

Hearing none, I’11 call for a vote. All those in favor, aye.

[Aye]

Opposed? Abstention? The motion carries.

PETER ROBINSON: Application 172379E, St. Peter’s Health

Partners in Albany County. Noting an interest and abstention by

Dr. Bennett. To co-establish Trinity Health Corporation over all

the St. Peter’s Health Partners facilities as active parent and

co-operator. I will note the applicant came back and listened to

the Council and it’s direction regarding the structure and we
were most appreciative of that. The Department is recommending
approval with a condition and contingencies as did the
Committee.

Application 182052E, HQ-WCHN Health Systems Inc., in
Dutchess County. Pardon? You want to pull this out? Well then
I’1]l make a motion with the applications that I’ve just

reiterated.

JEFF KRAUT: So I have a motion. I have a second by Dr.

Kalkut. Any questions from the Council for the Department on any

of these applications? Hearing none, I’11 call for a vote. All
those in favor, aye.
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[Aye]

Opposed? Abstention? The motion carries.

PETER ROBINSON: OK. Separately 182052E, HQ-WCHN Health
Systems Inc. in Dutchess County. Noting an interest and
abstention by Dr. Bennett and an interest by Mr. Kraut. This is
to establish HQ-WCHN Health System Inc. as the co-operator of
licensed entities owned by Healthquest Systems Inc. including
Northern Dutchess, Putnam, and Vasser Bros. Hospitals. Northern
Dutchess RHCF, and Healthquest Homecare Inc. which is both a
CHHA and a LHCSA and the Department is recommending approval
with a condition and a contingency as did the Committee and I so

move.

JEFF KRAUT: I have a second, Dr. Berliner.

HOWARD BERLINER: We had a speaker (Dr. Hyde) asking
about this application. It turns out that HealthQuest is
purchasing a hospital outside of New York State in Connecticut,
Sharon Hospital, which I believe parenthetically is the first
New York Hospital that would actually own an out-of-state
hospital. But the question raised by the speaker was, and he
sent a letter afterwards, and I'm wondering i1if the request that
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Sharon Hospital made could be added as conditions or things to

this..

PETER ROBINSON: What was that request?

HOWARD BERLINER: It was just a couple training programs,

residency program, things like that.

GARY KALKUT: It was related to maternity services.

HOWARD BERLINER: And maternity services.

TRACY RALEIGH: If we may address, and thank you for raising
that Dr. Berliner. So, just for clarity the Department’s
understanding is that Health Quest is already operating Sharon
Hospital so it’s not an acquisition of Sharon Hospital. What was
going before both this body and New York State as well as the
Connecticut regulatory agency is the establishment of the new
parent over both the Western Connecticut Network and Health
Quest. Just to clarify that.

Secondly, we evaluated the letter subsequently received
from Dr. Hyde and it is requesting that New York take action on
a Connecticut facility that from our perspective wouldn’t be a
action that this body can take.
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HOWARD BERLINER: But, it’s kind of interesting because
when we look at it the other way, when we, when an out of state
is operating or purchasing a New York hospital, we always have
lots of guestions about their policies and how their policies
might interact with New York’s and things like that. Seems to

me this is just the other side of that question.

JEFF KRAUT: But we have jurisdiction. How do we have

jurisdiction in Connecticut?

HOWARD BERLINER: Well, we have jurisdiction over the

parent which is a New York State article 28.

JEFF KRAUT: That’s correct, but why would we.. T don’t
know what the consequences of what you’re asking us to do. We
don’t have.. I don’t know if that makes the hospital financially

unfeasible. I Jjust don’t know.

HOWARD BERLINER: I must say, and I don’t know the answer

to this, didn’t seem to me that any of those were outrageous or
even particularly unreasonable kinds of requests from a
hospital. Now, maybe they should’ve made that argument in
Connecticut when that got taken over. But, I mean,
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TRACY RALEIGH: And from my understanding I believe there
was a lengthy public comment and exchange of questions and
answers and I believe appropriately that was taken up on the
Connecticut public comment period. Just to update the Council,
the public comment period has ended, and now the counterpart to
this body in Connecticut, the regulatory agency will have 60
days to conclude it’s recommendation on that application. The
concerns as we understand relate to maternity services, and it
is again, whether we have enough information to understand the
dynamics in a facility operating in Connecticut, it is a rural
environment and the question comes down to whether there will be

the availability of practitioners.

JEFF KRAUT: So call the question. All those in favor,

aye.

[Aye]

Opposed? Abstention? The motion carries.

PETER ROBINSON: Application 172406B, Queens Boulevard

Extended Care.
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JEFFEF KRAUT: Hold on. I want to point out, because I
didn’t announce it, Dr. Bennett abstained on the previous vote.
(we did)

OK. Thank you.

PETER ROBINSON: 172406B, Queens Boulevard Extended Care
Dialysis Center II in Queens County. Noting an interest by Mr.
Kraut. To establish and construct a 15 station chronic renal
dialysis center at Queens Boulevard Extended Care facility, a
residential care facility located at 61-11 Queens Boulevard,
Woodside. This is a companion to CON 181286. The Department is
recommending approval with conditions and contingencies, as did

the Committee, and I so move.

JEFF KRAUT: I have a second. Any questions from the

Council? All those in favor, aye.

[Aye]
Opposed? Abstention? The motion carries.
I’m going to now call the next one, two.. two applications.

Oh, you’re going to do it Gary. I'm sorry.

GARY KALKUT: And we’ll batch the two. Got it. 181405E,
Visiting Nurse Hospice and Palliative Care. There’s a conflict
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declared by Ms. Baumgartner, Mr. Robinson, Mr. Thomas who have
left the room. This is to merge the hospice program of Visiting
Nurse Service of Rochester and Monroe County Inc., and the
Ontario Yates Hospice Program, a Finger Lakes Visiting Nurse
Service and change the corporate name of VNSR and their sole
corporate member. Of note is contingencies 5, 6, 7 have been
added. Department and the Committee recommend approval with

conditions and contingencies, and I so move.

JEFF KRAUT: Any questions from.. you’re going to do the

second? Sorry. Gotta do them both.

GARY KALKUT: 181403E, VNS of Rochester and Monroe County.
Again, conflicts by Ms. Baumgartner, Mr. Robins and Mr. Thomas
who are out of the room. This is to merge Finger Lakes Visiting
Nurse Services into Visiting Nurse Service of Rochester in
Syracuse and incorporate and change the corporate name of VNSR
and their sole corporate member. Contingency number 3 has been
added. Again the Department and the Committee recommended

approval with conditions and contingencies, and now I so move.

JEFF KRAUT: I have a second by Dr. Gutierrez. Any

questions? Hearing none, all those in favor, aye.

68



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

NYSDOH20181213-PHHPC-Council-1
1hr 45min

[Aye]
Opposed? Abstention? The motion carries. Could you ask Ms.

Baumgartner, Mr. Thomas and Mr. Robinson to return.

PETER ROBINSON: OK. So here we go with Shining Star.
Application 171041E, Shining Star Home Health Care in Kings
County. This is request for a three year extension of limited
life for CON 072094E. The Department is recommending approval
with conditions and contingencies and with a three year
extension of the operating certificate from the date of the
Public Health and Health Planning Council recommendation letter.
The Committee also recommended approval with conditions and
contingencies and with a three year extension of the operating
certificate from the date of the Public Health and Health

Planning Council recommendation letter, and I so move.

JEFF KRAUT: I have a second Dr. Gutierrez. The

Department or any questions on this application? Dr. Berliner.

HOWARD BERLINER: I have a question for counsel. If this

does not get approved or whatever..

JEFF KRAUT: If we do not extend the operating
certificate..
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HOWARD BERLINER: What happens?

RICHARD ZAHNLEUTER: I can field that. My name is Richard
Zahnleuter, general counsel. Under the State Administrative
Procedure Act, when there is a license that expires and when
there is also an application for renewal or extension, that
license stays in effect for an indefinite period of time until
it is either granted again or rejected. And so if in this case
it gets rejected, then the license is ended. But under the
State Administrative Procedure Act, there’s a four month grace
period thereafter for the licensee to bring an article 78
petition. So if you reject it today, then what will happen is
there will still be four months of life, if you will, but then

it will expire unless there’s a court action that changes that.

JEFF KRAUT: And just to follow that up, the practical

thing is that the applicant would have to give the Department a

wind down plan.

RICHARD ZAHNLEUTER: That is correct.
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JEFF KRAUT: And you’d monitor compliance that the
patients are handed off effectively and safely. OK. Yes I'm

sorry. Ms. Soto.

NILDA SOTO: To continue our earlier conversations on
some of these proposals, I noted that under the need summary,
the agency did not meet the 2 percent charity care required in
any of the five years of operation. But is projecting 2 percent
going forward. So I think this again it’s bringing in terms of

the non-compliance of charity care.

JEFF KRAUT: And I think there was a discussion at the
Committee level, and the applicant was questioned. I Jjust don’t

recall the substance.

PETER ROBINSON: We also went into the recommendations
of the ad-hoc committee on ambulatory surgery and the notion of
the blending of Medicaid access and charity care recognizing
that the amount of charity care now is actually much more
limited in terms of its, because of the success of getting more

and more people in the State covered.

JEFF KRAUT: So on that basis the Committee voted yes.
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PETER ROBINSON:

JEFEF KRAUT: Any other questions or comments? Hearing

none, 1’11 call for a vote.

[Aye]

Ms.

No.

Dr.

Yes

Dr.

No.

Dr.

No

Yes

Dr.

Yes

Mr.

Yes

Dr.

No

All those in favor,

Opposed? Take a roll call vote please.

Baumgartner

Bennett

Berliner

Brown

Carver—-Cheney

Gutierrez

Holt

Kalkut
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Mr. LaRue

No

Mr. Lawrence
No.

Dr. Martin
Yes

Mr. Rautenberg
No

Mr. Robinson
Yes

Dr. Rugge

No

Ms. Soto

No

Dr. Strange
Yes

Mr. Thomas
Yes

Dr. Torres
No

Dr. Watkins
No

Dr. Yang
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Peter Robinson

No.

JEFF KRAUT: It'’s 9-11. 9 yes, 11 no. The motion fails.
OK. We need to have in order for this applicant.. this is a
limbo. So we’re the decider, not the Commissioner? Is this an
existing providers? This is an extension of a limited 1life and
in order to avail the applicant the right of an article 78

hearing there has to be an affirmative action of the Council.

RICHARD ZAHNLEUTER: Your option is to try another vote with

a negative.

JEFFEF KRAUT: Yes. So,

GARY KALKUT: INAUDIBLE

RICHARD ZAHNLEUTER: Well, I don’t like the word ‘limbo’ but

that is correct, there is no decision.

JEFF KRAUT: Again, just to remember, one of the
policies..
HOWARD BERLINER: If it’s in limbo, what happens to it?
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RICHARD ZAHNLEUTER: If there is no decision then it stays

in effect pursuant to the State administrative procedure act.

JEFF KRAUT: So, this is the issue: again, trying to
establish consistent policy in this room. What we’ve had, when
we can’t reach a conclusion affirmatively for or against an
applicant, typically what we’ve done, we’ve done one of two
things; we’ve tabled it to allow the applicant more time to talk
to the Department and now given the fact this is maybe the third
time here, I don’t know how productive, what’s going to happen.
You can just leave it in limbo and have it come back to us at
another time for another vote, or you can turn it down, even
people who voted to approve it are turning it down to give the
applicant the right to go and appeal the decision in an
administrative law judge hearing. Correct? So those are your
essential choices. If we entertain a motion to turn it down, and
it doesn’t get turned down, we do not affirmatively vote to
disapprove the application, the applicant will continue to
operate .. and I don’t know how to complete the sentence. Other
than they may come back after some period of time where some of
the operations have improved that would suggest that we might
reconsider at a different point in time. But you’re essentially
permitting them to continue to operate.
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[indefinitely]

PETER ROBINSON: On that basis, I'm going to make a

motion for disapproval.

JEFF KRAUT: I have a motion for disapproval of this
application. I have a second, Dr. Kalkut. Does anybody want to
have any other discussion or understanding this motion will
disapprove, not accept the Department’s recommendation and not
accept the application of the establishment committee. We’re
going to say no. And then that applicant has a right within the
time period that was described by Mr. Zahnleuter to seek an
appeal of that decision. And they’ll continue to operate until
they exhaust all those appeals. And then if they fail, the
Department will act to an orderly shutdown of that entity.
That’s what, when you’re voting yes to disapprove, that’s what

you’ re voting for. Yes, Mr. Lawrence.

HARVEY LAWRENCE: I’'m not a parliamentarian and so what

happened to the vote that was Jjust taken?

JEFEF KRAUT: It failed to..
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RICHARD ZAHNLEUTER: The vote to approve the application

failed.

JEFF KRAUT: Failed by three votes? Three or four votes.

Four votes.

HARVEY LAWRENCE: So that means that it, so we get a do-

over?

JEFF KRAUT: Now you’re turning it.. no, now you’re
turning it down. You’re basically saying they’re not going to
extend the life of this entity. Hold on. I want to make sure Mr.

Lawrence gets all his questions answered.

HARVEY LAWRENCE: Ok, so we .. there was an impass on the

earlier vote. It didn’t move.

RICHARD ZAHNLEUTER: It did not approve.

HARVEY LAWRENCE: And so we get another crack at this

because it wasn’t approved.

RICHARD ZAHNLEUTER: But the other crack is a reverse. It’s
a negative. It’s the motion to disapprove.
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JEFF KRAUT: Essentially the Council chose not to accept
the recommendation of the Project Review Committee and the

Department. Yes, Dr. Rugge.

JOHN RUGGE: It seems like this is one more occasion the
Council should take a look at its own procedures or the
procedures given to it, and here we have a vote not to extend
the life and the impact of that vote is to extend the life

indefinitely, and this is ..

JEFF KRAUT: Well, if you don’t vote on this next motion,
it will be.
JOHN RUGGE: No, and we will vote on that. But it would

seem a rather absurd need for an extra step when the Council
just rendered a decision but the impact of the decision if it
were left to stand is the exact reverse of what the vote

indicated. We need to improve our procedures.

JEFF KRAUT: I will give it over to the legal scholars of

why this is the case.

78



10

11

12

13

14

15

16

17

18

19

20

21

22

23

NYSDOH20181213-PHHPC-Council-1
1hr 45min

PETER ROBINSON: This is actually in state regulation
how this has to work. I don’t think it’s just a Council

operating decision.

JOHN RUGGE: No, but the Council can certainly make a

recommendation to the legislature and the Governor how to

straighten out a procedure so they’re more rational and

impactful.

JEFF KRAUT: This goes back to the Long Island hand case.

That’s what we’re trying to avoid for those of you who are

students of history.

HOWARD BERLINER: Just a question for counsel. How long

does an applicant have to go for the article 78 hearings?

JEFF KRAUT: They have to file.

HOWARD BERLINER: 30 days?

RICHARD ZAHNLEUTER: The period of time is four months form

the date of the decision.
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JEFF KRAUT: I don’t want to complicate it, but how long
does the administrative law judge have to render a decision?

That’s another wvariable.

RICHARD ZAHNLEUTER: I’'m sorry, what was the variable?

JEFF KRAUT: From the date an application is filed, when
would an administrative law judge rule? And you don’t know the

answer to that gquestion.

RICHARD ZAHNLEUTER: That’s to be determined by that

administrative law Jjudge.

JEFF KRAUT: But it’s a process. You have to permit the
applicant to avail themselves of the process. Once it leaves
here, it is the process that controls when the Department acts.
This will never come back to us unless there’s a ruling from the
administrative law judge to direct us otherwise. Because if
they affirm our decision, it will not come back to the Council.
They will notify us that it was affirmed, but we are not voting

again after this.

RICHARD ZAHNLEUTER: The administrative law judge will
conduct a hearing, if requested to do so by the applicant, and
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then make a recommendation, and that will come back to the

Council.

JEFF KRAUT: But if they affirm it? It still comes back

to us?

RICHARD ZAHNLEUTER: Whatever the recommendation is. Yes.

JEFF KRAUT: I hope that thoroughly..

HARVEY LAWRENCE: So would a better outcome be to delay
and provide this applicant with another opportunity to sort of
pull it all together? As opposed to having it go through this
process and going through an administrative judge and then
having it brought back to us? I mean, they are a small operation
I guess and they are running a business. And I think this is an
applicant as I recall had some financial difficulties early on
and so to work through those difficulties and sort of put
themselves on a pathway to maybe being able to meet the charity
and the Medicaid goals or criterias.

I think this is a pretty small operation as I understand

it. And I suppose that would be..
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PETER ROBINSON: So, Mr. Lawrence, that’s an alternative
motion that I guess the Council could consider which is to table
this and have the applicant go back. I just don’t know what the
reasons were for members of the Council who voted against the
application. You’re getting into each persons’ rationale for
their decision and whether or not that will produce a result

that’s going to be satisfactory.

JOHN RUGGE: Just by way of providing a rationale, over
and again, we’ve considered what kind of threshold there should
be for indigent care. Here we have an operator who is not
running a successful business who also has been unable to get to
two percent of indigent care. If we’re ever going to set an
example and make it clear, we have expectations and we expect
the providers that we are licensing to live up to those

expectations they pledge to, this is that opportunity.

JEFF KRAUT: Can I call the question? Please? Just to
see where we end up here and because this at least starts the
process. It may come back to us as you heard.

All those in favor of the motion to disapprove this
application, 171041E, .. no the motion was made and seconded.

You (Mr. Robinson) made the motion. Dr. Kalkut seconded.
Disapproval. So we have that motion. All those in favor say aye.
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[Aye]

Opposed? Abstaining? The motion carries. Continue.

PETER ROBINSON: This is going to be another batch.
Beginning with applications for residential healthcare
facilities for establishment and construction. 181293E, Carthage
Center for Rehabilitation and Nursing in Jefferson County.
Transfer a total of 88 percent ownership interest from one
withdrawing member and one existing member to another existing
member and three new members with the Department recommending
approval with a condition and contingency. The Committee in this
case voted approval with condition and contingency, but with one
member opposing.

181295E, New Paltz Center for Nursing and Rehabilitation in
Ulster County. Transfer a total of 88 percent ownership interest
from one withdrawing member and one existing member to another
existing member and three new members. The Department
recommending approval with a condition and contingency. The
Committee did the same, but with one member opposing.

Application 181297E, Onondaga Center for Rehabilitation and
Nursing in Onondaga County. Again, transferring a total of 88
percent ownership interest from one withdrawing member and one
existing member to another existing member and three new
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members. The Department recommending approval with a condition
and contingency as did the Committee with one member opposing.

Application 181298E, Schenectady Center for Rehabilitation
and Nursing in Schenectady County. Again, transferring a total
of 88 percent ownership interest from one withdrawing member and
one existing member to another existing member and three new
members. The Department recommending approval with a condition
and contingency as did the Committee with one member opposing.

181299E, Slate Valley Center for Rehabilitation and Nursing
in Washington County. You’re getting the rhythm here. Transfer a
total of 88 percent ownership interest from one withdrawing
member and one existing member to another existing member and
three new members. The Department recommending approval with a
condition and contingency. But for the Committee one member
opposed.

And the last one in the batch, 181300E, Troy Center for
Rehabilitation and Nursing in Rensselaer County. Transfer a
total of 88 percent ownership interest from one withdrawing
member and one existing member to another existing member and
three new members. The Department recommending approval with a
condition and contingency as did the Committee with again one

member opposing. And I so move that batch.
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JEFF KRAUT: I have a second by Dr. Gutierrez. Any

gquestions about these applications? All those in favor, aye.

[Aye]

Opposed? One no. Abstentions? The motion carries.

PETER ROBINSON: Ok, and a final batch. 181294E, Glen
Falls Center for Rehabilitation and Nursing in Warren County.
With an interest and abstention by Dr. Rugge. Transfer a total
of 88 percent ownership interest from one withdrawing member and
one existing member to another existing member and three new
members. The Department recommending approval with a condition
and contingency as did the Committee with one member opposing.

I think I'm going to stop at that one instead of making it a

batch. So I make that motion.

JEFF KRAUT: I have a second, Dr. Gutierrez. Any
questions from the Council? All those in favor, Aye.
[Aye]

Opposed? Abstention. The motion carries.

PETER ROBINSON: Application 182217E, St. Joseph’s Inc.,
in Onondaga County. This is to establish Trinity Health
Corporation as the active parent and co-operator of St. Joseph’s
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Health Center. I declared an interest in this. The Department is
recommending approval with a condition and a contingencies. The
Committee just this morning in special session recommended

approval with a condition and contingencies and I so move.

JEFF KRAUT: I have a second by Dr. Gutierrez. Any
questions? All those in favor, Aye.
[Aye]

Opposed? Abstention. The motion carries. I'm sorry.. no vote

by Dr. Bennett. Any abstentions? The motion carries.

PETER ROBINSON: 182030E, Amerita of New York LLC d/b/a
Amerita in Nassau County. This is a serious concern access home
health agency licensure. Applications 182014E, the Mohawk
Homestead Inc., d/b/a the Mohawk Homestead Licensed Homecare
Services Agency in Herkimer County.

182076E, the Eliot at Troy, LLC in Rensselaer County, and
182078E, the Sentinel of Amsterdam in Montgomery County. In all
cases the Department is recommending approval with a contingency
as indicated in the staff reports as did the Committee and I so

move.

JEFF KRAUT: I have a second by Dr. Gutierrez. Any
questions: All those in favor, Aye.
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[Aye]

Opposed? Abstention. The motion carries.

PETER ROBINSON: That concludes the report of the

Establishment and Project Review Committee.

JEFF KRAUT: Thanks very much Mr. Robinson. The full
meeting of the Public Health and Health Planning Council is now
going to be adjourned. The next committee day will be on January
24 and the full council will convene on February 14in New York
City. Please make sure you check your email to make sure we’re
confirming the location, time of the meeting. We have to just
make sure we have the building is going to be available to us.
Thank you so much.

I want to wish everybody a happy holiday, a New Year filled
with health, happiness and joy, and surrounded by your family,

friends, and neighbors. So I hope everything goes well.

[end of audio]
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State of New York
Public Health and Health Planning Council

Minutes
February 14, 2019

The meeting of the Public Health and Health Planning Council was held on Thursday,
February 14, 2019 at the New York State Department of Health Offices, 90 Church Street,
4" Floor CR 4A/4B. Dr. Jo Ivey Boufford presided.

COUNCIL MEMBERS PRESENT

Dr. Howard Berliner Mr. Peter Robinson

Dr. Jo Ivey Boufford Dr. John Rugge

Dr. Lawrence Brown Dr. Theodore Strange

Mr. Thomas Holt Mr. Hugh Thomas

Mr. Harvey Lawrence Dr. Kevin Watkins

Dr. Glenn Martin Dr. Patsy Yang

Ms. Ellen Rautenberg Commissioner Zucker/Ms. Sally Dreslin —
Ex-officio

DEPARTMENT OF HEALTH STAFF PRESENT

Dr. Jeanne Alicandro — via video Albany Mr. George Macko

Mr. Alex Damiani — via video Albany Ms. Marthe Ngwashi

Ms. Barbara DelCogliano — via video Albany Mr. Mark Noe — via video Albany

Ms. Alejandra Diaz Mr. Daniel Sheppard

Ms. Shelly Glock Mr. George Stathidis — via video Albany
Mr. Darby Greco — via video Albany Ms. Lisa Thomson

Dr. Marcus Friedrich Mr. John Walters — via video Albany
Mr. Mark Furnish — via video Albany Mr. Richard Zahnleuter

Mr. Mark Hennessey — via video Albany
Mr. Brad Hutton — via video Albany

Mr. Richard Kortright — via video Albany
Ms. Colleen Leonard

INTRODUCTION

Dr. Boufford called the meeting to order and welcomed Council members, meeting
participants and observers.

Dr. Boufford introduced Mr. Robinson to give the Report of the Committee on Establishment
and Project Review.



PROJECT REVIEW RECOMMENDATIONS AND ESTABLISHMENT ACTIONS

Report of the Committee on Establishment and Project Review

Mr. Peter Robinson, Chair, Establishment and Project Review Committee

A. APPLICATIONS FOR CONSTRUCTION OF HEALTH CARE FACILITIES

CATEGORY 3: Applications Recommended for Approval with the Following:

¢ No PHHPC Member Recusals
% Establishment and Project Review Committee Dissent, or
+» Contrary Recommendations by HSA

CON Applications

Certified Home Health Care Agency - Construction

Number Applicant/Facility E.P.R.C. Recommendation
182216 C St. Joseph's Hospital Health Center Approval

CHHA

(Onondaga County)

Mr. Robinson called application 182216 and motioned for approval. Dr. Watkins
seconded the motion. The motion to approve carried. Please see pages 5 and 6 of the
transcript.

CATEGORY 1: Applications Recommended for Approval — No Issues or Recusals,
Abstentions/Interests
NO APPLICATIONS
CATEGORY 4: Applications Recommended for Approval with the Following:

% PHHPC Member Recusals
+»+ Establishment and Project Review Committee Dissent, or
% Contrary Recommendation by HSA

NO APPLICATIONS

CATEGORY 5: Applications Recommended for Disapproval by OHSM or
Establishment and Project Review Committee - with or without
Recusals

NO APPLICATIONS
2



CATEGORY 6: Applications for Individual Consideration/Discussion

NO APPLICATIONS

B. APPLICATIONS FOR ESTABLISHMENT AND CONSTRUCTION OF

HEALTH CARE FACILITIES

CATEGORY 2: Applications Recommended for Approval with the Following:

«» PHHPC Member Recusals

++ Without Dissent by HSA

% Without Dissent by Establishment and Project Review Committee

CON Applications

Ambulatory Surgery Centers — Establish/Construct

Number

182125 B

182205 B

Applicant/Facility

Everett Road Surgery Center
(Albany County)

Dr. Bennett — Recusal (not present
at meeting)

Wehrle Drive ASC

(Erie County)

Ms. Baumgartner — Interest (not
present at meeting)

Residential Health Care Facilities — Establish/Construct

Number

181059 E

182218 E

Applicant/Facility

2700 North Forest Road Operating
Company, LLC

d/b/a Elderwood at Getzville

(Erie County)

Ms. Baumgartner — Interest (not
present at meeting)

Dr. Gutiérrez — Recusal (not
present at meeting)

Westgate Operations Associates,
LLC d/b/a Rochester Center

For Rehabilitation and Nursing
(Monroe County)

Dr. Kalkut - Interest

3

Council Action

Contingent Approval

Contingent Approval

Council Action

Contingent Approval

Contingent Approval



Mr. Robinson called applications 182125, 182205, 181059, and 182218 and motions for
approval. Dr. Watkins seconds the motion, the motion to approve carries. Please see pages 6
through 8 of the transcript.

Certified Home Health Agencies — Establish/Construct

Number Applicant/Facility Council Action
181331 E Elderwood Certified Home Health  Contingent Approval
Agency, LLC
(Erie County)

Ms. Baumgartner — Recusal (not
present at the meeting

Dr. Gutiérrez — Recusal (not
present at the meeting)

Mr. Robinson introduced application 181331 and motioned for approval. Dr. Watkins
seconded the motion. The motion to approve passed. Please see pages 8 and 9 of the transcript.

Certificates

Certificate of Dissolution

Applicant Council Action
Community Care Organization, Inc. Approval

Dr. Kalkut — Recusal (not present at the meeting)

CATEGORY 1: Applications Recommended for Approval — No Issues or Recusals,
Abstentions/Interests

CON Applications

Certified Home Health Agencies — Establish/Construct

Number Applicant/Facility Council Action
182220 E Good Samaritan Hospital Home Contingent Approval
Care Department
(Rockland County)

Ambulatory Surgery Centers — Establish/Construct

Number Applicant/Facility Council Action
182214 E Buffalo Surgery Center, LLC Contingent Approval
(Erie County)

4



Certificate of Dissolution

Applicant Council Action
The Foundation of New Y ork-Presbyterian/Lawrence Approval
Hospital

The Foundation of New Y ork-Presbyterian/Queens Approval

Mr. Robinson called Certificate of Dissolution of Community Care Organization,
182220, 182214 and Certificate of Dissolutions of The Foundation of New York-
Presbyterian/Lawrence Hospital and the Foundation of New Y ork-Presbyterian/Queens and
motioned for approval. Dr. Berliner seconded the motion. The motion to approved passed.
Please see pages 9 through 11 of the transcript.

CATEGORY 3: Applications Recommended for Approval with the Following:

% No PHHPC Member Recusals
+»+ Establishment and Project Review Committee Dissent, or
% Contrary Recommendations by HSA

NO APPLICATIONS
CATEGORY 4: Applications Recommended for Approval with the Following:

s PHHPC Member Recusals
% Establishment and Project Review Committee Dissent, or
% Contrary Recommendation by HSA

CON Application

Ambulatory Surgery Centers — Establish/Construct

Number Applicant/Facility Council Action
182183 E Endoscopy Center of Approval
Niagara, LLC
(Niagara County)

Ms. Baumgartner — Recusal (not
present at meeting)

CATEGORY 5: Applications Recommended for Disapproval by OHSM or Establishment
and Project Review Committee - with or without Recusals

NO APPLICATIONS



CATEGORY 6: Applications for Individual Consideration/Discussion

HOME HEALTH AGENCY LICENSURES

Changes in Ownership

182015 E Lincare of New York, Inc. Contingent Approval
(Albany County)

Affiliated with Assisted Living Programs (ALPs)

181303 E 2680 North Forest Road Operating Approval
Company, LLC d/b/a Elderwood
Home Care at Getzville
(Erie County)
Dr. Gutiérrez — Recusal (not
present at the meeting)

182187 E Danforth Home Care Services Contingent Approval
Agency
(Rensselaer County)

Mr. Robinson called applications 182183, 182015, 181303, and 182187 and motioned for
approval. Dr. Berliner seconded the motion. The motion to approve carried. See pages 11 and
12 of the attached transcript.

REGULATION

Dr. Boufford introduced Mr. Holt to give his Report of the Committee on Codes,
Regulations and Legislation.

Report of the Committee on Codes, Regulation and Legislation

For Emergency Adoption

19-2 Addition of Section 16.70 and Amendment of Part 89 of Title 10 NYCCR (Body Scanners
in Local Correctional Facilities)

Mr. Holt began his report and introduced Mr. Damiani to present for emergency
adoption and for information for the proposed Addition of Section 16.70 and Amendment of
Part 89 of Title 10 NYCCR (Body Scanners in Local Correctional Facilities). Mr. Holt
motioned for emergency adoption, Dr. Brown seconded the motion. The motion to adopt failed
with one member opposing. Please see pages 12 through 16 of the transcript.



REPORT OF DEPARTMENT OF HEALTH ACTIVITIES

Next, Dr. Boufford introduced Mr. Sheppard to give a report on the Department of Health
report.

Office of Primary Care and Health Systems Management Activities

Mr. Sheppard began his report by updating the members on the Capital Awards and
encouraged the members to look at the Department of Health’s website for a listing of the
projects.

Mr. Sheppard also spoke on the topic of long term care planning project which is a joint
effort with the New York State Office of the Aging to hold a series of meetings and information
sessions that are designed to better understand and respond to the projected and desired needs of
older adults.

Lastly, Mr. Sheppard advised that along with Dr. Rugge they announced in
November 2018 an agenda for policy topics through September 2020.

Mr. Sheppard concluded his report. To read the complete report, please see pages 16
through 26 of the attached transcript.

Office of Public Health Activities

Dr. Boufford introduced Mr. Hutton who was participating via video from Albany to give
the Office of Public Health report.

Mr. Hutton began his report and spoke on the topics of tobacco and lead proposals that
were included in the Executive Budget. New York is at the lowest smoking rates on record
which is due to important legislation and policy initiatives. E-cigarettes use among youth is
increasing and to address it included in the Executive Budget is a proposal to raise the minimum
age for tobacco and e-cigarette products from 18 to 21.

Mr. Hutton advised that included in the proposed Executive Budget is a proposed change
to lower the definition of an elevated blood lead level in children from 10 to 5 micrograms per
deciliter. Also included is a proposal that aims to prevent children from ever having a level of
5 micrograms per deciliter or higher by establishing an actual standard for the maintenance of
lead based paint in residential rent housing.

Lastly, Mr. Hutton discussed best practices for the use of buprenorphine for the treatment
of opioid use disorder and that the Department along with other State agencies has in place a
comprehensive set of strategies.

Mr. Hutton concluded his report. To view Mr. Hutton’s report and questions from
members please see pages 26 through 39 of the transcript.
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A. APPLICATIONS FOR CONSTRUCTION OF HEALTH CARE FACILITIES

CATEGORY 2: Applications Recommended for Approval with the Following:

% PHHPC Member Recusals
+ Without Dissent by HSA
% Without Dissent by Establishment and Project Review Committee

CON Applications

Acute Care Services - Construction

Number Applicant/Facility Council Action
182128 C NYU Langone Hospitals Contingent Approval
(New York County)

Dr. Boufford — Recusal
Dr. Kalkut — Recusal (not present at meeting)

Mr. Robinson called application 182128 and noted for the record that Dr. Boufford has a
conflict and has exited the meeting room. Mr. Robinson motions for approval, Dr. Watkins
seconds the motion. The motion to approve carries with Dr. Boufford’s noted recusal. Please
see page 41 of the transcript.

B. APPLICATIONS FOR ESTABLISHMENT AND CONSTRUCTION OF
HEALTH CARE FACILITIES

CATEGORY 2: Applications Recommended for Approval with the Following:

% PHHPC Member Recusals
++ Without Dissent by HSA
% Without Dissent by Establishment and Project Review Committee

CON Applications

Certified Home Health Care Agency — Establish/Construct

Number Applicant/Facility Council Action
182158 E NYU Langone Hospitals Contingent Approval
(Nassau County)

Dr. Boufford - Recusal
Dr. Kalkut — Recusal (not present
at the meeting)

Mr. Robinson called application 182158 and noted for the record that Dr. Boufford has a
conflict and has remained outside the meeting room. Mr. Robinson motions for approval.
Dr. Watkins seconds the motion. The motion to approve carries with Dr. Boufford’s noted
recusal. Dr. Boufford returns to the meeting room. Please see pages 41 and 42 of the transcript.
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Residential Health Care Facilities — Establish/Construct

Number Applicant/Facility Council Action
181390 E Warren Center for Rehabilitation =~ Contingent Approval
and Nursing
(Warren County)

Dr. Kalkut — Interest (not present
at the meeting)
Dr. Rugge — Recusal

Lastly, Mr. Robinson calls application 181390 and notes for the record that Dr. Rugge
has a conflict and has exited the meeting room. Mr. Robinson motions for approval, Dr. Watkins
seconds the motion. The motion to approve carries with Dr. Rugge’s recusal. Dr. Rugge returns
to the meeting room. Please see page 42 of the transcript.

REGULATION

Dr. Boufford introduced Mr. Holt to give his Report of the Committee on Codes,
Regulations and Legislation.

Report of the Committee on Codes, Regulation and Legislation

For Emergency Adoption

19-2 Addition of Section 16.70 and Amendment of Part 89 of Title 10 NYCCR (Body Scanners
in Local Correctional Facilities)

Mr. Holt began his report and called for emergency adoption Addition of Section 16.70
and Amendment of Part 89 of Title 10 NYCCR (Body Scanners in Local Correctional
Facilities). Mr. Holt motioned for emergency adoption, Mr. Robinson seconded the motion.
The motion to adopt passed with one members opposing. Please see pages 42 and 43 of the
transcript.

For Adoption
18-12 Addition of Section 405.34 to Title 10 NYCRR (Stroke Services)

18-18 Amendment of Part 14 of Title 10 NYCRR (Food Service Establishments)

Mr. Holt called for adoption Addition of Section 405.34 to Title 10 NYCRR (Stroke
Services). Mr. Holt motioned for adoption, Dr. Watkins seconded the motion. The motion to
adopt passed. Please see pages 44 and 45 of the attached transcript.

Next, Mr. Holt called for adoption Amendment of Part 14 of Title 10 NYCRR (Food
Service Establishment). Mr. Holt motioned for adoption, Dr. Watkins seconded the motion. The
motion to adopt passed. See page 45 of the transcript.
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For Information

19-01 Amendment of Sections 709.14 and 405.29 of Title 10 NYCRR (Cardiac Catheterization
Laboratory Centers)

18-19 Amendment of Parts 69, 400 & 405 and Addition of Part 795 to Title 10 NYCRR
(Midwifery Birth Center Services)

Mr. Holt described for information proposed Amendment of Sections 709.14 and 405.29 of
Title 10 NYCRR (Cardiac Catheterization Laboratory Centers) and Amendment of Parts 69, 400 &
405 and Addition of Part 795 to Title 10 NYCRR (Midwifery Birth Center Services). See page 46
of the attached transcript.

Mr. Holt concluded his report. Dr. Boufford thanked Mr. Holt for his report. She then
introduced Dr. Rugge to give the Report on the Activities of the Health Planning Committee.

HEALTH POLICY

Request for Stroke Center Designation

Applicant

Olean General Hospital

Dr. Rugge introduced for approval a Request for Stroke Center Designation for Olean
General Hospital. Dr. Rugge motions for approval, Mr. Robinson seconds the motion. The
motion to approve carries. Please see page 46 of the transcript.

Dr. Boufford notes for the record that the members will be going into Executive Session.
The members were in executive session for the Report of the Committee on Health Personnel
and Interprofessional Relations.

REPORT OF DEPARTMENT OF HEALTH ACTIVITIES

The Full Council meeting reconvenes. Dr. Boufford introduced Dr. Zucker to give a
report on the Department of Health report.

Flu

Dr. Zucker began his report and spoke on the topic of the flu. In preparation for the flu,
the Department launched a flu tracker which is on the New York State Health Connector website
that keeps the public informed about rates of influenza in their individual county. The dashboard
displays the number of laboratory confirmed influenza cases that New York has had by date, by
county, and by type for both the current and the three previous seasons. As of February 7, 2017,
there were 35,043 laboratory confirmed cases of influenza reported, and 6,618 hospital
admissions across the State. Dr. Zucker also advised that there are ample amount of the flu
vaccine available.

10



Measles

Dr. Zucker stated that the Department is making strong and steady progress on the
measles issue and lower Hudson Valley outbreak that started late last September. There has been
225 reported cases in New York State since 2018. 135 cases in Rockland County, 10 Cases in
Orange County, 73 in Kings County in Brooklyn, 6 in Monroe County, and 1 in Erie County.
Containing these outbreaks has really been a success story. The Department rapidly mobilized to
help prevent secondary cases. The Department’s team has worked incredibly diligently on this
end working very closely with the county as well as the city but working with Rockland County.
The staff has helped identify those who have potentially exposed, the Wadsworths Laboratory
has tested the specimens, the Department has assisted the community outreach, contacted
individuals, conducted investigations, provided information on all the importance of
vaccinations, provided 15,000 MMR vaccines. The Department has analyzed the state school
vaccination exemptions in light of the disturbing anti-vaccination trends nationwide. The
Department is considering initiatives to narrow the exemptions to better protect community
health.

Woman’s Health Issues

Dr. Zucker advised that the Governor stressed in his State of the State address that this
will be an historic year for New York in regards to public health and wellness and this promise is
being born out in the first months of 2019. One of those is the reproductive rights and women’s
health issues. Critical issues that have already become law, on January 24, 2019,

Governor Cuomo signed the Reproductive Health Act, enshrining Roe v. Wade that vulnerable
Supreme Court decision given what is going on in Washington and it is been assigned into the
New York State Constitution. Governor Cuomo also signed the Comprehensive Contraceptive
Coverage Act laying a strong foundation for women’s reproductive health and affirming

New York’s commitment to these fundamental rights.

Health Care Facility Transformation

Dr. Zucker noted that Governor Cuomo announced the allocation of $204 million in
funding to support 95 projects that will improve patient care while protecting the New York
State’s healthcare system. This is the first distribution of funding statewide from the statewide
healthcare facility transformation program which was enacted in the fiscal year budget 2018.
This investment will help each of the State’s 10 regions develop high quality medical facilities
and programs serving the inpatient, primary care, mental health, substance use disorders, and
long term care needs to local communities.
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Health Insurance

Dr. Zucker advised that in 2018, the Department enabled a record number of
New Yorkers to enroll in high quality health insurance options through the New York State of
Health. There were a record of 4.8 million New Yorkers signed up for healthcare through the
Department’s state exchange, that is a 10 percent increase from last year. In fact in the last
couple days of sign up, over 10,000 people per day signed up. Protecting the right to quality
healthcare for all New Yorkers is more critical than ever. Governor Cuomo is working to pass
legislation in 2019 to codify key provisions of the Federal Affordable Care Act into State law
and state regulatory protections.

Maternal Mortality

Dr. Zucker stated that another big issue is maternal mortality. The Department is
constantly working to address the racial disparities in health outcomes in one of the most
devastating outcomes to reduce is maternal mortality. Dr. Zucker noted that he had an
opportunity to travel around the state and particularly here across the city listening to many of
the women who shared their stories about this issue. He said that he and
Lt. Governor Kathy Hockle helped launch and guide that taskforce on maternal mortality and
disparate racial outcomes. The Governor’s healthcare agenda for 2019 includes initiatives based
on a maternal mortality taskforce recommendations. This was a team of about 20-25 people and
they worked very hard on this and committed much time and effort on this. Their
recommendations include establishing a statewide maternal mortality review board, expanding
the community health worker programs, creating a data warehouse to provide near realtime
information on maternal mortality as well as morbidity, convening an expert workgroup on post-
partum care, and developing implicit bias training to be used in healthcare facilities. The stories
the Department heard about some of the disparities and what happens is really upsetting and the
Department will tackle this and be the first in the nation to improve and resolve this problem.

Opioids

Dr. Zucker discussed the opioids initiative. The opioid epidemic continues to devastate
our communities and cause pain and suffering for our families. In 2017, 3,224 New Yorkers died
as a result of an overdose involving opioids and that was a 200 percent increase from 2010. The
Governor’s 2019 budget increase is access to medication assisted treatment which is the gold
standard of care for treating opioid use disorder. It also eliminates insurance barriers to accessing
care, empowering all New Yorkers to combat the epidemic and this is truly, this is truly a
challenge. Dr. Zucker expressed that he was especially excited about the provisions to
aggressively expand the access to buprenorphine which is an important advance in MAT both by
increasing the number of medical professionals who are designed to prescribe it, and by also
expanding the number of settings in which it’s prescribed.
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Tobacco

Dr. Zucker spoke on the topic of tobacco on e-cigarettes and some of the other budget
initiatives. The CDC said the number of teen tobacco users in the United States increased by 1.3
million from 2017 to 2018. Essentially wiping out the recent progress in declining tobacco use.
The Governor and the Department are doubling down on our efforts to safeguard the health of
our youth and vulnerable populations in regard to the use of both tobacco as well as e-cigarettes.
The 2019 budget proposes greater controls on tobacco and e-cigarettes including raising the
minimum sales age for tobacco and e-cigarette products up to 21. Prohibiting the sale in
pharmacies, codifying the Department’s right to ban the sale of certain flavored e-cigarette vapor
liquid.

2019-20 Budget

Lastly, Dr. Zucker advised that other budget provisions will protect New Yorkers from
exposure to toxic chemicals, reduce childhood lead exposure, strengthen suicide prevention,
expand community-based support for seniors and services for New Yorkers with asthma as well
as autism. The Department stands ready to deliver on the Governor’s promises to make all New
Yorkers in their communities healthier, safe, more resilient and truly a changing world.

ADJOURNMENT:

Dr. Boufford announced the upcoming PHHPC meetings and adjourned the meeting.
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NEW YORK STATE DEPARTMENT OF HEALTH
PUBLIC HEALTH AND HEALTH PLANNING COUNCIL
FEBRUARY 14, 2019
90 CHURCH STREET, CR 4 A/B, NYC

TRANSCRIPT

JO BOUFFORD: I’'m Jo Boufford. I'm the vice-chair of the
Council and I'm delighted to call the meeting of the Public
Health and Health Planning Council to order. Commissioner Zucker
will be joining us about 11:00 and I’'d also like to welcome
other participants and observers. A few of the rules of the road
for webcasting, to remind everyone that the subject to the open
meetings law and is broadcast over the internet. Webcasts are
access the Department of Health’s website NYHEALTH.GOV. The on-
demand webcast will be available no later than seven days after
the meeting and for 30 days and then there’ll be available
through the Department for four months after that. Because
there’s synchronized captioning, we ask people not to speak over
each other which makes it difficult. Secondly, when you first
speak could you please state your name and whether you’re a
council member or staff member to assist with the broadcasting,
and to remember that the mics are hot, so any side conversations
are likely to be transmitted to the public. And as a reminder

for the audience, there’s a form that you need to fill out
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before you enter the meeting room, should have filled out that
are outside on the table to record your attendance. This is
required by the joint commission on public ethics. And the form
is posted in advance. For those of you who in future will be
attending, they’re on the table as I said, for today and under
certificate of need you would need to fill them out going
forward. So thanks for your cooperation.

We have a quorum, tight quorum situation today so we’re
going to shift the agenda and vote on the action items first and
then move to the reports after. As I said, the Commissioner will
join us at 11. We have one item on the Establishment Committee,
two items on the Establishment Committee where because of
recusals we will need his vote, so Peter may move those around
as well, so everybody will stay on your toes so you know what
we’re voting on. The other thing to remember as we’re going
through the meeting today is that we do batch the applications
as per some new rules. So any member of the commission,
council, who wants to pull an item out of a batch, speak now or
forever hold your peace. Anyone identify something they wish to
pull out? No? So we’ll just proceed.

So, let me first of all just speak slightly social to thank
everyone for coming in on Valentines Day. I know some of you
have serious family obligations. I had many meetings canceled

because people had to do certain things. So thanks to Colleen
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and Lisa for their nice little gift even though the dental folks
may not be happy with it. The rest of us certainly enjoy it
later as the day moves on.

So, let’s see.. without further ado, then let’s begin with
the Codes Committee. Mr. Holt. You’re on again. I'm sorry?...
Oh, maybe we should’ve had a five minute bio break for those
that have been sitting here. It’s an action item. What about
planning? You have an action item too. Please. Mr. Zahnleuter is
going to introduce his new colleague who is joining us for the

first time. We know how to vamp here if we have to.

RICHARD ZAHNLEUTER: Thank you. This is my best attempt at
dancing while the show must go on. In the past for probably
three or four years I've had a colleague sitting at my right
whose name is Mark Furnish who has been an attorney in the
division of legal affairs and who has provided a lot of sound
legal advice to this council and Mark is, now as you can see on
the video screen sitting at the table in Albany. And he’s
waving. And that’s because he has left the division of legal
affairs and is taking a position with the Office of Primary Care
and Health Systems Management. So I wanted to acknowledge Mark’s
contribution to our efforts and thank him profusely. And now
sitting to my right is Mart Ngwashi who is an attorney who has

joined our office after a lot of rich legal history in the



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

NYSDOH20190214-Full Council

Syracuse area. And she will be helping us with providing advice
to the Public Health and Health Planning Council. And also
available for questions and inquiries that may come in about
whether to recuse or abstain or whatever it might be. So Mart,

welcome to PHHPC.

JO BOUFFORD: Thank you. Welcome very much. Glad to have
you.

I'm being advised as we go along about which things we can
act on and not with the numbers of folks we have around the
table so we’re going to go directly to the Establishment

Committee and I’11l turn the mic over to Peter Robinson.

PETER ROBINSON: Thank you. Dear members, we have 13
people in the room. We need 13 people to even take a vote. So,
let’s coordinate bathroom breaks if we can so that there’s sort
of a rhythm to the work that we’re going to do here, shall we

say. Tracy, do you have an introduction before I kick off?

TRACY RALEIGH: Thank you so much. This is Tracy Raleigh and
I just wanted to follow up from Rick and introduce Shelly Glock
who is sitting next to me. Shelly has Jjoined the Center for
Planning and Licensure and Finance as my deputy director and

comes with a wealth of experience. She was heading up our
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division of nursing home surveillance for five years and
previous to that has been a licensed nursing home administrator
as well as other experience in consulting for healthcare
facilities. So we are pleased to have Shelly join us and want to

welcome her.

PETER ROBINSON: Well, welcome to both of our new
colleagues. We’re delighted to have you here and look forward to
working with you. I am going to batch applications. I'm also
going out of order because where we have a recusal, and we do in
a couple of instances, we’re going to need the commissioner’s
vote, which means we’re going to wait until the 11:00 time frame
to put those back on. So, if this seems to be running a little
bit out of order, I wanted you to understand why. And we will
batch as appropriate.

So I'm beginning here with category three applications
recommended for approval and this is application 182216C, St.
Joseph’s Hospital Center, CHHA, in Onondaga County. To expand
services to include Oswego, Cayuga, Madison, Oneida, and Lewis
Counties. The Department is recommending approval for five years
from September 7, 2018, the date of the Public Health 2805X
regulatory waiver and a condition is recommended. The committee
also recommended approval for five years from that same date.

And for the same reasons. I would note at the committee meeting
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we did have one member who opposed the application. And .. I'm

going to call that. And I so move.

JO BOUFFORD: Second? Dr. Watkins, second. Is there any

discussion from the council members? All in favor?

[Aye]

Any opposed? Any abstentions? Motion passes.

PETER ROBINSON: You’ve got a recusal here.. ok. So these
applications are being batched. Application 182125B, Everett Rd.
Surgery Center Albany County. This is to establish and construct
a multispecialty freestanding ambulatory surgery center to be
located at 123 Everett Road in Albany. The Department recommends
approval with conditions and contingencies as did the committee.

Application 182205B, Worley Drive, ASC in Erie County.
Noting an interest by Ms. Baumgartner. To establish and
construct a multispecialty ambulatory surgery center to be
located at 50 George Carl Blvd. in Amherst. The Department is
recommending approval with conditions and contingencies and with
an expiration of the operating certificate five years from the
date of issuance. The committee similarly made that

recommendation for approval.
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Application 181059E, 2700 North Forest Road Operating

Company LLC, d/b/a Elderwood at Gettsville in Erie County.

Noting an interest again by Ms. Baumgartner. To establish 2700

North Forest Road Operating Company LLC as the new operator of a

180 bed residential healthcare facility located at 2700 North

Forest Road in Gettsville, currently operated by Rose Coplan

Jewish Home and Infirmary. The Department is recommending

approval with a condition and contingencies. And as did the

committee. And OK.

And then application 182218E. Westgate operatio

ns

associlates, LLC, d/b/a Rochester Center for Rehabilitation and

Nursing in Monroe County. To Establish Westgate Operations

Assocliates LLC d/b/a Rochester Center for Rehabilitation and

Nursing as the new operator of Creekview Nursing and

Rehabilitation Center, an existing 124 bed residenti

al

healthcare facility with both the Department and the Committee

recommending approval with contingencies. I make a motion on

those applications.

JO BOUFFORD: Can I have a second? Dr. Watkins
have discussion of any of the items in this batch?

have to ask you to leave the room before we vote.

Dr.

Do we

Rugge I
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PETER ROBINSON: No, I skipped him. I skipped his

application.

JO BOUFFORD: Oh, I'm sorry. OK.

PETER ROBINSON: We can’t have anybody leave the room.

JO BOUFFORD: I thought I heard you say it. I thought I
was paying attention. We have no recusals for the subset of this
batch that are being voted on again. So all in favor?

[Aye]

Any opposed? Any abstentions? Motion passes.

PETER ROBINSON: OK.

JO BOUFFORD: Just make sure everyone knows what you’re

doing. That’s the most important part.

PETER ROBINSON: Here we go. Thank you both. 181331E,
Elderwood Certified Home Health Agency LLC in Erie County. This
is to establish Elderwood Certified Home Health Agency LLC as
the new operator of Rosa Coplan Jewish Home and Infirmary

Certified Home Health Agency, located at 2700 North Forest Road
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in Gettsville. The Department is recommending approval with a
condition and contingencies, as does the committee.
Then I’'m moving to 18220.. no I did that one. I'm sorry.
Let’s do that one, and I make a motion on that application.

I’'m losing my own place here.

JO BOUFFORD: This is 18105987...We’re down in which
section? Just for orientation.. they always say when one person
doesn’t know what’s going on there’s probably the whole group
has some questions. Page four top of the page. We are under.. ok.
Certified home health care. The second application. Is that
right? We did these right? The second application under the
first grouping of home health agencies. So 181331 Elderwood. We

have a motion and a second. All in favor?

[Aye]

Opposed? Abstentions? Motion passes.

PETER ROBINSON: Thank you. The following items will
also be batched beginning with a certificate of dissolution for
Community Care Organization Inc. which the Department recommends
an approval for. And then application 182220E, Good Samaritan
Hospital Homecare Department in Rockland County. To establish

WMC Health Network Rockland Inc., and Westchester County
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Healthcare Corporation as the new controlling entities of the
Good Samaritan Hospital Homecare Department, a certified home
health agency. The Department recommends approval with
conditions and contingencies as did the committee.

Application 182214E, Buffalo Surgery Center LLC in Erie
County. This is to transfer 4.34 percent ownership from existing
owners to each of three new members. The Department recommends
approval with a condition and contingencies, as did the
committee.

And then certificates of dissolution. The Foundation of New
York Presbyterian Lawrence Hospital and the Foundation of New
York Presbyterian Queens Hospital. The Department and the

committee both recommend approval and I so move that batch.

JO BOUFFORD: Second from Dr. Berliner. I Jjust have one

question; it says Community Care Organization dissolution, Dr.

Kalkut recusal. Does that mean we can’t include him in that?

PETER ROBINSON: No, he’s not here.

JO BOUFFORD: Just cause he’s absent. Fine. very good. Any

discussion of these items? Alright, all in favor?

10
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Opposed? Any abstention? The items pass.

PETER ROBINSON: Ok. Now continuing to batch here.

Application 182183E, Endoscopy Center of Niagara.

JO BOUFFORD: This is category four.

PETER ROBINSON: Thank you. LLC. In Niagara County. This
is a request for indefinite life for certificate of need number
121140. The Department is recommending approval as did the
committee with one member opposed. And in category six, changes
of ownership with consolidation under home health agency
licensures. 182015E, and affiliated with assisted living
programs or ALPS, application 181303E, which is 2680 North
Forest Road Operating Company LLC d/b/a Elderwood Homecare at
Gettsville in Erie County. And 182187E, Danforth Homecare
Services Agency in Rensselaer County. And these the Department
is recommending approval with condition and contingencies. As

did the committee, and I so move.

JO BOUFFORD: Second? Dr. Berliner. Any discussion from

members of the council? No. Alright. All in favor?

11
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Opposed? Any abstentions? Motion passes.

PETER ROBINSON: Ok, so I think at this point Dr.
Boufford, I’'m going to turn it back over to you maybe for

Departmental reports until Dr. Zucker arrives. Thank you.

JO BOUFFORD: Alrighty. Thank you. I can do codes? Ok,
fine. We’ll now do the Codes Committee. Mr. Holt, you’re still

here. You’re in charge. Please move ahead.

THOMAS HOLT: I think I’'m keeping track of this. Good
morning. At todays meeting of the Codes, Regulations and
Legislation committee, the committee reviewed five proposals;
one for emergency adoption and information, two for adoption,
and then two for information. The first one that we entertained
was for emergency adoption and information. It was body scanners
in local correctional facilities. And that comes forward from
the committee with no recommendation. Alex Damiani in the
Department is available to answer any questions from the council

members who may have them.

JO BOUFFORD: Should we have a motion to approve? No
recommendation. So we start with the discussion. Yes, Alex, you

want to say something? Mr. Damiani?

12
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ALEX DAMIANI: Yes, i1f I may address some of the previous
discussion we had just to clarify. The Department does have a
process to inspect the facilities on a routine basis, do
additional inspection, require external physics testing. And we
will do continuous inspections on the facilities. The equipment
has manufacturing standards from the federal government that
will prevent the overexposure and the body scanning equipment
itself does not allow for individuals in this case, sheriffs,
corrections officers, to actually adjust the output. They are
preconfigured, very specific low dose arrangements. So I know
there were concerns about an individual getting larger exposure
than normal. That is, for this type of equipment, prevented by
the operational controls built into the equipment. That’s in the

federal rules, we did not address it at the state level.

JO BOUFFORD: Thank you. Dr. Martin you were.. those of us

who were here in Codes, you were concerned..

GLENN MARTIN: Ok, so can you confirm the missing piece
then, you said there are actually federal regs involved around
something called a body scanner that uses radiation. Is there
anything in the regs that said you have to buy a body scanner

for this as compared to another radiologic device?

13
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ALEX DAMIANI: Yeah, so we use the term in the regulations,
we do define body image scanning equipment. We don’t specify a
make or manufacturer, but we would have to classify it as such.

We would not deviate from the federal standards.

JO BOUFFORD: So it is a type of body image scanner.

ALEX DAMIANI: I mean, if we went into a place and they’re
using dental equipment or they’re using a CT .. we would fail the
facility and say no, we can’t do that. That would be a cease

and desist. Wouldn’t allow that.

GLENN MARTIN: OK, I'm reassured that you wouldn’t allowed
that. I just wouldn’t expected to see it written in something.

But that’s ok. Thank you.

JO BOUFFORD: I mean, we cut directly to the issue that
had been at hand in the discussion of codes. Would other members
of the council want to hear something more comprehensive from
having looked at the materials and hearing this interchange?
They’re satisfied they have enough information to vote? Not

seeing any concerns there. In which case..

14
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THOMAS HOLT: Dr. Boufford, I need to make a motion for

adoption of that emergency code.

JO BOUFFORD: Is there a second? Thank you Dr. Brown. Any
further discussion? All in favor?
[aye]

All opposed? Dr. Martin is opposed? Any abstentions? No.

the motion passes.

[the motion fails. Because we don’t have enough votes.]

JO BOUFFORD: I'm sorry. We were out of order. I guess

we’re informed now about what will come up on codes again. Maybe

we’ll move to reports. I thought when we started we had a
quorum. I was advised no.
PETER ROBINSON: We DO have a quorum. We have 13 people,

but we need 13 affirmative votes.

JO BOUFFORD: Got it. Got it. Dr. Rugge. Well go back to
the action items when Dr. Zucker arrives. OK. So, shall we have
Mr. Sheppard do as much of his report as he can until the

Commissioner arrives. He’s stuck in traffic. Yes, Dr. Martin.

15
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GLENN MARTIN: INAUDIBLE.

JO BOUFFORD: It didn’t pass. So with an error of the
chair, I should not have called for a vote, perhaps we can just
pretend like it didn’t happen? Advise please. Alright. Can we

get a motion to bring it up later than? Just be admitting it

was a mistake to call it, then that’s not enough. OK. Fine. Mr.

Robinson and Dr. Watkins second. So we’ll take this up for
reconsideration when the Commissioner arrives. Apologies.

Alright. Let’s try again. Mr. Sheppard.

Oh, I'm sorry. All in favor of the motion to reconsider the

item under Codes when we have a quorum, please say aye.

[Aye]
Opposed? Any abstentions. The motion carries. We’ll start

over again when we have a quorum. Mr. Sheppard.

DAN SHEPPARD: Thank you Dr. Boufford, and Mr. Kraut owes

you a great debt of gratitude for filling in.

JO BOUFFORD: I should’ve had a tutorial. Who knew!

DAN SHEPPARD: It’s a challenging day and you’re doing

great. Speaking of .. I have three items I was going to cover.

16
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One of them was really playing off of something that the

Commissioner will be talking to you about briefly.

JO BOUFFORD: Maybe you can give us a preview of coming

attractions.

DAN SHEPPARD: Preview of coming attractions. Just really a

couple of things here. Mute please.

Thank you. So, first item I want to talk about the Dr.

Zucker will mention briefly but I will give you a little more

depth on, just doing it backwards is the Capital Awards. We,

earlier, actually earlier this month or late in January, one or

the other, we announced 95 healthcare transformation, healthcare

facility transformation grants totaling about $204 million.

We

received 549 applications totaling $2.5 billion for that $204

million. So it was a challenging process, but as it turned out

the award parameters resulted in a greater focus on smaller

projects. And so community-based healthcare providers and long

term care providers did well in that process. There were $125

million of the $204 went to community-based healthcare
providers, and $55 million went to long term care projects.
of the projects involved telehealth to address among other
things, access to specialty physicians, and also putting

technology in people’s homes and in residential healthcare

17
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facilities to reduce the need for both emergency department and
inpatient hospitalizations. We also saw amongst the community-
based and long term care providers a number of electronic health
records projects to better position these providers to
participate in value-based payment arrangements. Also there were
a number of grants for inpatient and outpatient substance use
disorder treatment programs, as well as several projects, one
large telehealth project actually in particular that focused on
ambulatory services for the developmental disabilities

population. Would encourage you all to ..

JO BOUFFORD: Could we ask the folks in Albany to put your

mics on mute?

DAN SHEPPARD: It might actually be the empty room.

JO BOUFFORD: If somebody’s working near one of the empty

rooms that’s being held for the PHHPC meeting. Thank you.

DAN SHEPPARD: So we’d encourage you all, if you’re
interested to get on the website and check out the projects.
They’ re broken down by region with a couple sentence
descriptions of each, and if you can’t find it, we’ll send you

the link. Now, I think importantly as I mentioned, the amount of

18
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money, the amount of money we had to allocate, the size of the
demand, creates some challenges and so they were many good
projects, particularly as a number of hospital projects that
couldn’t be accommodated in the available funds. So in the
Governor’s executive budget, there is a provision that would
allow up to $300 million of our next round of capital healthcare
restructuring dollars, transformation dollars, to be used for
applications that we received for this round, so essentially
allowing the process to go on, and that language requires those
be announced by May 1, 2019. So, assuming enactment of that
language, we’ll have an opportunity to go deeper into the list
of quite good projects that we received.

Next topic I wanted to mention is something that in
January, late January department announced what we’re calling a
long term care planning project. And this is a joint effort with
the New York State Office for the Aging, and it’s essentially a
series of meetings, of information sessions that are designed to
better understand and respond to the projected and desired needs
of older adults in New York by doing a very holistic examination
of the State’s long term care system, and not just the regulated
parts of it, but the unregulated parts, the more organic parts
of it as well, to really get a holistic sense of how people are
accessing or not accessing long term care in New York. It’s

going to bring together experts who will analyze, evaluate and

19
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identify existing service gaps, determine the most cost-
effective evidence-based interventions and prepare strategic
plan to meet the emerging needs of New York’s aging population
over the next decade. The first public meeting was held on
February 4t" in Albany and focused on improving coordination,
family care-giving support, workforce needs, and financing
alternatives to public programs. One of the big take-aways from
that meeting really had to do with communication and not just
getting information out in ways of getting information out to
people, but also linkages within the system and making sure that
finding better ways of different parts of the care support
services both medical and non-medical can communicate with each
other for the benefit of the individual.

So, there are going to be four other meetings of this
initiative. Research and public input will be collected all
along the way, and if there’s any council member that’s
interested in participating or learning more about this
initiative you can contact me or Mark Kissinger who is leading
this effort, and we’d be happy to fill you in and engage you to
the greatest extent you would like to be engaged.

Finally, not to step on Dr. Rugge’s planning committee
report, but maybe I will, but back in November Dr. Rugge
announced an agenda of policy topics through September 2020 and

that agenda is up on our website from that late November

20
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meeting. We assigned each topic an approximate timeframe, about
a quarter, and we’re going to let you know along the way the
specific dates that each topic is going to be taken up at the
planning committee. So particularly for members who are not on
the planning committee, if the topic is something you want to
participate in or at least listen into, you’ll know a data and a
time when that can be. So with that, on March 28 which is the
next regular committee day in Albany, we’ll be taking up two
topics; facility and operational standards for we call basic or
ancillary primary care clinics, so this is how to better offer
primary care services in settings that aren’t necessarily
traditional clinic settings. This could be public shelters or
other places where people seek care, particular people with
multiple co-morbidities. So that’s one. And then the second that
we’1ll be taking up is homecare and hospice service need
methodologies. Both on the 28th of March. And again, if you’re
not on the planning committee and you want to participate,

please do. End of my report.

JO BOUFFORD: Questions. Yes, Dr. Berliner.

HOWARD BERLINER: Dan, I don’t know if you’re prepared to

discuss this now, but we were sent before the last committee

21
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meeting information on dialysis units by county in New York. We

can have a discussion of that report?

DAN SHEPPARD: I'm going to look down the table at Tracy

Raleigh, and see if she can answer that question.

TRACY RALEIGH: Generally was the updated need numbers for
the dialysis. Yeah. We can pre.. I'm not prepared today but be
happy to bring back. I don’t know if there were specific

questions.

HOWARD BERLINER: Well, there was one specific question
which is there are several counties in New York which have no
dialysis facilities. No units. And that just seems, wrong. And

just want to know what we’re going to do about it.

TRACY RALEIGH: Like I said, I think that we appreciate that

comment. I’'d take that back and be happy to report back.

JO BOUFFORD: Other comments or questions for Mr.
Sheppard? I have one. First of all, I want to.. really pleased to
hear about the look at the sort of long term care needs work
both broadly and holistically as we had talked about earlier. I

wanted to raise two, maybe they’re connect the dots questions

22
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that are there, but just to make sure they are. One of them
relates to the implementation of the Governor’s order on age-
friendly New York State which has different implications than
truly the care system. But I think it makes a lot of sense to
try to bring those elements of improving community conditions
along with this conversation, because one of the goals is
preventing the disabilities that result in either institutional
care or some kind of intensive home care. And that would include
the.. I think that was a goal of age friendly hospitals in terms
of really looking at the style within hospitals that make it
easier for older people to navigate institutions. I just want to
make sure those two pieces are being included of individuals
representing those initiatives. I know Mark is overseeing all of

them, but they’ll be part of the conversation.

DAN SHEPPARD: So, Absolutely. I think this is, if it would
help, if it would please the council, maybe having Mark do a
report at some future meeting that ties all this together, would
be helpful. Mark, all of these initiatives are related and there
are a number of things that his office is doing. Working very
closely with the Commissioner, big and little with respect to
tying together all the pieces of the.. so I think, the age

friendly New York and this initiative are definitely tied

23



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

NYSDOH20190214-Full Council

together. And again, i1if it’d be helpful to engage in a

discussion about it, I’d be happy to ..

JO BOUFFORD: When will your five meetings be over?

DAN SHEPPARD: I don’t know if Mark.. My eyes aren’t good
enough to see if Mark Kissinger is there, but I don’t think so.

I think over the course of 2019.

JO BOUFFORD: During the whole year.

DAN SHEPPARD: During the whole year.

JO BOUFFORD: Maybe sort of mid-term might be useful to
hear if there are issues that come up that the council is
interested in, they could be included. The other issue is, you
didn’t mention workforce - long term care workforce - as an

issue. Maybe I didn’t hear it.

DAN SHEPPARD: Maybe I just fuzzed over it. Absolutely.
That was one of the topics on the February 4 item agenda was
workforce. That’s, I think both from a policy development but
also from boots on the ground oversight standpoint that

workforce is the .. I would say many of you directly in the long

24
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term care field here it is particularly upstate New York, the
major issue, and it’s at the root of a lot of quality issues.
And it’s a matter of keeping and retaining CNAs, LPNs, and RNs.
It’s a very important issue and it’s one that we are very

focused on.

JO BOUFFORD: And just the last, maybe this would be
appropriate, I think it’s been about a little over a year or so,
looking at the CONs for long term care facilities. We had talked
about beginning to develop an approach to that and now that the
acute hospital reports are coming in on the prevention agenda I
think it would be good to go back and perhaps include that, at
least maybe it’s parallel not necessarily for this committee but

to come back, be able to come back for some suggestions.

DAN SHEPPARD: I want to make sure I'm understanding and
responding to what you’re asking. So, we, on Dr. Rugge’s
planning committee agenda in the last quarter of 2019 we have
scheduled to come to the committee and the council with, looking
at CON process for long term care with respect to how to
incorporate quality and refine the character and competence

process. Is that what you’re..

JO BOUFFORD: And age friendliness
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DAN SHEPPARD: And age friendliness.

JO BOUFFORD: That was part of the conversation in the
retreat. And similarly presumably the involvement of the
ambulatory care DTCs and specialized ambulatory care facilities
as well, the other, the CON process for them. Those were the
next two on the list. So, if they’re included that’s great.
Thank you very much.

OK. Any other questions, concerns? OK, thank you Mr.

Sheppard. Dr. Hutton, are you uptown or up in Albany? Are you

there?
BRAD HUTTON: I'm up town.
JO BOUFFORD: There you go. Sorry about that. Why don’t

you give your report, this update on the office of public
health? And we’ll press ahead. If the Commissioner arrives, then

we’ll interrupt you and come back.

BRAD HUTTON: Sounds good. Happy to give you a brief
update on a few items that are of interest in the office of
public health. Two are proposals in the executive budget that

I'd especially like to feature in the area of tobacco and lead
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poisoning prevention. And then I’'d also like to briefly share
with you a new product that we’ve completed and are
disseminating in collaboration with the New York State Office of
Alcohol and Substance Abuse Services which is best practices for
prescribing of buprenorphine. So first on the tobacco proposals
in the executive budget, New York State Health Department with
the support of this council has had a long and proud tradition
of implementing policy initiatives that help to reduce the
percentage of the population that smoke and use other product.
Cigarette smoking continues to be the leading cause of
preventable death in New York and in the nation. We have the
lowest smoking rates on record with a little bit over 14 percent
of adults reporting current smoking. However, we do have some
counties in New York State with higher rates, as high as 23 to
29 percent in some counties. Much of this progress is due to
some important legislation and policy initiatives such as clean
indoor air act, which has covered 100 percent of this state for
some time. The highest cigarette excise tax in the nation which
has certainly contributed in reducing smoking rates and
initiation of use by youth in particular, so that now we have
very low levels of use by high schoolers - 4.8 percent report
smoking. However a troubling epidemic that I'm sure you’re all
very aware of is the emergence of e-cigarette use amount youth.

Our most recent data show that 27.4 percent of high schoolers
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report recent e-cigarette use. That number is even higher, 40
percent, amongst 12 graders. So in the executive budget we have
some proposals to work to address that. In particular, a
proposal to raise the minimum sale age for both tobacco and e-
cigarette products from 18 to 21. Research shows that many of
those high schoolers get the items that they use from young
members of their cohort that are in the age group from 18-21. A
proposal to require the e-cigarettes be sold only through
licensed retailers which would allow us to better enforce their
adherence to the age requirements, a proposal to tax electronic
liquid which would especially disincentivize e-cigarette use,
especially among youth, and then also a proposal to clarify that
the department has the authority to prohibit the sale of
flavorings. The evidence shows that flavorings in particular are
directly marketing to youth and a large factor for contributing
towards their increased use. In the area of tobacco, also some
comprehensive and really important meaningful proposals
including a proposal to end the sale of tobacco and e-cigarette
products in pharmacies. One that would restrict the use of
available discounts by tobacco and e-cigarette manufacturers at
the retail level. This is a strategy which is often used to
circumvent the impact the tax has. Proposal to have a display
ban on tobacco and e-cigarette product displays in non-adult

only retail stores, and then finally a proposal to prohibit
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smoking in facilities overseen by the office of mental health.
So, individually each of these are very important but together
this is a really important comprehensive package that we think
will work to address the assisting with continued progress in
reducing cigarette use and hopefully begin to reverse the trend
in the increase in e-cigarette use.

Second proposal I’'d like to address relates to lead
poisoning. There are two aspects to the executive budget
proposal. The first is a proposed change to lower the definition
of an elevated blood lead level in children from 10 micrograms
per deciliter to five micrograms per deciliter. You’re hopefully
aware that we’ve had a tremendous public health accomplishment
here over the last several decades in the nation with
comprehensive set of strategies to reduce the amount of lead
that we’re all exposed to and this includes taking it out of
gasoline, efforts to prohibit it from being in paint products,
in water, in occupational restrictions etc., and as a result the
average and the 90th percentile levels that we find among
children who are tested have dropped pretty dramatically such
that the Centers for Disease Control has been able to continue
to drop their recommended definition of blood lead levels. Most
recently to five micrograms per deciliter. Both this proposal
which amend public health law to follow that recommended

definition and as a result, there would be a new group of
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children who would be required to have interventions if they’re
found to have levels that are five and above, including nurse
case management to identify the potential sources or exposure
and reduce them, and also an environmental assessment of their
home and other places where they spend a meaningful amount of
time to identify whether or not there are sources of lead there
chipping paint, etc., that need to be addressed. Second aspect
of this proposal aims to prevent children from ever having a
level of five micrograms per deciliter or higher and that’s
being done by establishing an actual standard for the first time
for the maintenance of lead-based paint in residential rent
housing. So, currently there’s authority in public health law
when there’s a residence that’s identified poor children with
elevated blood lead level, but what this does is actually
establish a statewide housing base standard that would prevent
lead exposures from actually occurring. It’s a proactive
proposal that’s intended to eliminate the potential for exposure
in residential rental settings.

Third and final I mention was this best practices for the
use of buprenorphine for the treatment of opioid use disorder,
we have a comprehensive set of strategies, not just in the
Department of Health but other agencies to combat the opioid
epidemic. In particular, an important component of that is

expanding the use of medication assisted treatment, in
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particular, buprenorphine which is difficult because of some
barriers at the federal level and so this document which we’re
especially proud of and are working to disseminate widely
clarifies some important points that we see are often
misunderstood by prescribers. The first is that prescribers
should ensure continued access to bup, even in the absence of
counseling. There were some recommendations that came under the
federal law that counseling should occur but all too often we
see the prescribers have misunderstood that buprenorphine should
not be used in the absence of counseling. Second is that
prescribers should not discharge patients just solely based on
the continued use of other prescribed or unprescribed
substances. We often see that there’s a misconception that is
there’s continued use of opioids that it’s not appropriate to
prescribe bup. And just another final few examples on what the
best practices address are the issues of diversion of
buprenorphine and then also how to handle issues like duration
of treatment and what to do to facilitate the transfer of
patients to an alternative prescriber if care is going to be
terminated for any reason. So, again, we think this is an
important document that will help to expand the capacity of
prescribers of buprenorphine statewide and also hopefully get
more individuals who are impacted by opioid use disorder who are

regularly prescribed bup.
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JO BOUFFORD: Thank you very much. Questions for Mr.

Hutton? Dr. Brown. Then Ms. Rautenberg.

LAWRENCE BROWN: My name is Lawrence Brown, I’m a member
of the council. And I want to recommend that our colleague there
had a lot of items on his radar there, and I want to salute him
for the fact that the he and the New York State Department of
Health are so engaged in a comprehensive arrange of items. I
have just one question, I should say one issue that I’'d like to
have some sense about. I think there was certainly a lot of
merit with respect to addressing how prescribers make available
buprenorphine. I do from time to time wonder how the New York
State Department of Health is getting and receiving guidance
with respect to doing so. Because when we’ve had the
conversation with respect to the expansion of diagnoses for
which to treat for using for example medical marijuana for the
treatment of opiate use disorder, it’s sort of suggested to me
that there might be some gap between the resources that
Department of Health has and the availability of resources in
the good state of New York. For example, calling upon the
medical societies to seek their input with respect to issues
that are going to look at how prescribers behave as well as the

issue about buprenorphine itself and how prescribers can get
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support from the State for example, with the prescription
monitoring program that has limitations because the prescribers
can really not see when a patient is also enrolled in a
medication assisted treatment program for methadone. So that
prescribers that are prescribing buprenorphine might not be able
to provide the patient a full scope of care when that
information is unavailable to them for not just state reasons
but also federal reasons. So I think it would seem to me that it
would be useful to hear, and I apologize for my long windedness
Chair, but it would be useful to hear how the New York State
Department of Health is utilizing the resources in the good
state with respect to physician societies to help to actually
inform some of the things that they are suggesting for changing
the practice of medicine with respect to medication for the

treatment of opiate use disorders.

JO BOUFFORD: Very important questions. Mr. Hutton, would

you like to respond.

BRAD HUTTON: Sure. Appreciate the opportunity to. So in
the area of buprenorphine we actually have a very active
buprenorphine working group that meets quarterly if not more
regularly basis, have subcommittees on issues like prescriber

pharmacy issues, insurance coverage. We have quite a few
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prescribers who are actively involved in that group. Im not, I
can look to see specifically if NYSNY is represented or not, but
a lot of the activities that we have to increase the use and
access to bup have come directly out of that workgroup which is

represented by physicians and other prescribers.

LAWRENCE BROWN: So 1f you can get back to us to share
with us whether NYSNY or the New York State Society of Addiction

Medicine are included in that group, that would be useful.

BRAD HUTTON: Will do.

JO BOUFFORD: Great. Thank you. Important questions. Other

comments or questions? Ms. Rautenberg.

ELLEN RAUTENBERG: Hi Brad, Ellen Rautenberg. You really
highlighted the positives in the Governor’s executive budget for

the health department. What are the negatives?

BRAD HUTTON: It sounded like a rhetorical question. Do

you have something that you wanted to highlight or are concerned

about?
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ELLEN RAUTENBERG: No, I’'m probing you. Are there cuts in

there for the Health Department recommended by the Governor?

BRAD HUTTON: I think that the Department stands by

everything in the executive budget proposal.

ELLEN RAUTENBERG: OK. How about article six? Where do we
stand on article six? Article six is the match that the state
gives to local health departments on a dollar for dollar basis
in terms of their investment, the locals investment in public
health and the state matches it. It’s been going down for a

number of ears. So where does it stand this year?

BRAD HUTTON: This year in the executive budget there’s an
proposal to reduce the percentage of reimbursement that’s made
to New York City from 36 percent to 25, 23 percent. Sorry, 20
percent. That’s 36 percent to 20 percent. The rationale for this
is that New York City receives direct federal funding for many
programs. It has other resources available, and so it’s really
an issue of equity and it’s one in a continued effort to address
issues with the general public health works reimbursement

program.
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ELLEN RAUTENBERG: Does that mean that New York City gets

a different match than other counties?

BRAD HUTTON: Yes, instead of 36 percent it would be 20
percent.
ELLEN RAUTENBERG: On a dollar basis? What’s the

difference for New York City?

BRAD HUTTON: I don’t have that with me right now, Ellen,

but we can definitely get back to you on that.

ELLEN RAUTENBERG: I'd appreciate that. Thanks so much.

BRAD HUTTON: Just let me out a question around the PHIPS
which we had also heard were being cut from the Governor’s
budget. I’d be interested in hearing. These were the entities
around the State which actually have been quite important to the
advancement of the prevention agenda, I have to say, and to the
primary care development since the resources for both of those

things are pretty minimal. Go ahead.

DAN SHEPPARD: I'm sorry. You asking me a gquestion?
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JO BOUFFORD: Yeah, can you tell us the status of it, of
the conversation or what’s been proposed or whether there’s any

new news.

DAN SHEPPARD: Well, the executive budget I think as many
executive budgets, a lot of difficult choices and one of the
difficult choices was the elimination of the PHIP program which
is a five year program that’s in it’s fourth year. I said, it’s
a challenging budget I think only made more challenging by the
recent post budget release that there’s a growing, a significant
revenue gap with the State. I think we’ve been with that
proposal, the Department’s been challenged to look at the
various other programs within the Department that also focus on
convening and data collection and data reporting and see if we
can fill the gaps left by the PHIPs. I said, they’ve done very
good work, the recommendation is not a reflection on the work
they’ve done or the value to the stakeholders that they’ve,

needs their filling. Just a function of difficult choices.

JO BOUFFORD: I think it’s very.. I mean, one of the things
that’s challenging in general, I appreciate what you’re saying
about the challenging in the budget, but the sort of marginal
investment in public health programs has very high leverage and

the fact that they tend to be some of the first that are looked
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at for things that are hardly rounding errors and the rest of

the budget is always disappointing.

DAN SHEPPARD: No, I appreciate that. Again, I can just
speak for the world of programs that my office administers. It’s
also includes core licensure and surveillance functions as well

and some choices are difficult.

JO BOUFFORD: Any other questions, comments. Yes, Dr.
Berliner.
HOWARD BERLINER: A question about the lead poisoning

standard. It’s my understanding, and I may be wrong about this
that there are several different lead poisoning standards. So to
what extent is the CDC standard, the five deciliters? The major
standard or the most prevalent standard? And the second
question is if we shift to that standard, how many kids do we

actually expect to now be at risk from high lead levels?

BRAD HUTTON: Let me try to address that. So, CDC is
technically not a standard. It’s a reference level that they
recommend. I think everyone agrees that there’s no safe level of
exposure for lead. There are some other “standards” out there,

federal HUD has through it’s funded properties required
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different levels over time, and now most recently I believe it’s
also been reduced down to five. This proposal brings the level
that defines elevated blood lead level in public health law to
the one that is the referenced level for CDC. Just so you know,
CDC is based upon the 97.5 percentile in the US population as
per.. that’s continuing to drop. So it’s expected that in the
future that will be reduced even further. That reference level.
So I don’t know if that helps address your question? Sorry the
number of children, it’s expected to go up four to six fold from
roughly 4000 to 18,000 as far as the number of children that we
then identify as having an elevated blood lead level who then
need either nurse case management and/or environmental health

assessment.

JO BOUFFORD: Thanks very much. Are there any other
gquestions for Mr. Hutton? Let me just as the Chair of the Public
Health Committee mention two things. One of them is we’re
delighted there is a population health summit on the 28th of
February which is being held in Albany to really with the
spotlight on the prevention agenda and the accomplishments
especially the engagement of other agencies in addition to the
health department and the incorporation of age friendly into the
broader population health activity. Two weeks out, we have 725

people registered for the conference from all over the state.
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We’ve very excited about that and about 15, 16 different
organizations that had previously been involved in supporting
the conference when it’s being held in New York City the last
few times have stepped forward. And so we’re very pleased with
that including the hospital associations and others. So we want
to thank those for their support. And the second thing is that
one of the new emphasis in conjunction with adopting the
prevention agenda that the public health committee decided they
wish to take on as we’ve had a history of having an issue we
worked on in parallel to the prevention agenda oversight. It was
maternal mortality, and we intend to have a sort of wrap up
report on that at our next meeting if we can make committee day
March 28. If not, we’ll schedule that soon on them, because
there has been a Governor’s commission on maternal mortality and
other sets of activities that have been a spin off from I think
that initial set of conversations that the committee had. And
the new issue that we agree we want to take up is violence
prevention, which is now embedded as one of the important issues
in the new prevention agenda. So again, we’ll have a meeting
hopefully again on the March 28 committee day to begin to get
report from the Department about their current efforts in the
area of violence prevention and then see where we want to go
from there. So I just want to close out the report with those

two items.
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OK. Thank you very much. I think Ms. Dreslin has joined us
at the table in Albany so we can proceed now. And let’s go back

to Codes and wrap up Codes. I'm sorry, go back to Establishment.

PETER ROBINSON: So, may I ask you now to leave the
room. Thank you.

So I'm going back to a couple of applications that we had
to skip over. The first is 182128C which is NYU Langone
Hospitals in New York County. Noting the conflict and recusal by
Dr. Boufford. To certify NYU Winthrop Hospital located at 259
First Street in Mineola as a division of NYU Langone Hospitals.
This is a companion to application 182158. The Department is
recommending approval with conditions and contingencies as does
the committee and I need a motion. Thank you Mr. Holt. And I
have a second from Dr. Watkins. Any questions from the members

of the council? Call the question. All in favor?

[Aye]

Any opposed? That motion carries. Thank you.

We do have a quorum because Ms. Dreslin is voting for the
commissioner in Albany, so yes.

Now calling application 182158.. ok, 158E, NYU Langone
Hospitals in Nassau County. Also noting the conflict and recusal

by Dr. Boufford on this application. This is a change of
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ownership of the certified home healthcare agency currently
operated by NYU Winthrop Hospital. This is the companion to
application 182128. The Department is recommending approval with
condition and contingencies as did the committee, and I need a
motion? Thank you Dr. Watkins. A second? Thank you Mr. Thomas.
Any questions from the council? Hearing none, I’'11 call the

question. All in favor?

Any opposed? That motion carries. Thank you.

And I think now I need Dr. Rugge to leave the room please.
So the final item from the Establishment and Project Review
Committee is 181390E, Warren Center for Rehabilitation and
Nursing in Warren County. Noting the conflict and recusal by Dr.
Rugge. This is to transfer 51 percent interest in Warren
Operations Associates LLC from one existing member to one new
member. The Department is recommending approval with a condition

as does the committee. And I so move.

JO BOUFFORD: Second? Dr. Watkins. Any discussion? All in

favor?

[Aye]

Opposed? Any abstentions? Motion passes.
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PETER ROBINSON: That concludes the report of the

Establishment and Project Review Committee.

JO BOUFFORD: Thank you very much. And Mr. Holt. Code

Committee please.

THOMAS HOLT: OK. Here we go again. So, just as a
refresher the Codes committee did review five proposals this
morning. One for emergency adoption and information, two for
adoption and then two for information. First item on our agenda
was for the emergency adoption of body scanners in local
correctional facilities. Dr. Yang had declared an interest. And
that came forward with no recommendation from the committee, but

I would make a motion for adoption?

JO BOUFFORD: Second from Mr. Robinson. Is that sufficient
to move ahead at this point after the previous error? Any

discussion of this recommendation? All in favor?

[aye]

Opposed? Dr. Martin is opposed. Any abstentions? Motion

passes. Thank you.
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THOMAS HOLT: Next for adoption stroke center designation.
This proposal add new section 405.34 of title 10 relating to
stroke center designations. The new section would create a
voluntary stroke center designation program and stroke system of
care for hospitals in New York State. The committee voted to

recommend adoption to the full council, and I so move.

JO BOUFFORD: Have a second? Dr. Watkins. Is there any
staff presentation or discussion around this issue or not?

Doctor.

MARCUS FREIDRICH: I presented to the Codes committee. Do

you want me to ..

JO BOUFFORD: No, not in detail. I didn’t know. Just

wondered if you had anything to say at all.

MARCUS FREIDRICH: Marcus Freidrich from the Department of
Health. We are asking for adoption of this regulation that would
establish like a three tiered stroke system in New York to
actually align with current guidelines and improving the care
that stroke patients in New York would be given. And that’s it

in a nutshell.

44



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

NYSDOH20190214-Full Council

JO BOUFFORD: That’s great. That’s really helpful. Thank

you. All in favor?

[Aye]

Opposed? Any abstentions? Ok, the motion passes.

THOMAS HOLT: Next for adoption relates to food service
establishments. In this proposal would amend part 14 of title 10
and would restrict the use of liquid nitrogen and dry ice in
food preparation. And the committee voted to recommend for

adoption to the full council, and I so move.

JO BOUFFORD: Dr. Watkins, second. Any discussion? All in

favor?

[Aye]

Opposed? Any abstentions? Motion passes thank you.

THOMAS HOLT: The next two items were for information.
First being cardiac services. In this proposal would update the
current certificate of need regulations for PCI consistent with
the recommendations of the Department’s regulatory modernization
initiative and since this proposal was presented for information

there was no vote.
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And then last for information was midwifery birth centers.
This proposal would create a new part 795 of title 10
establishing regulations for midwifery birth centers and since
again this proposal was presented for information there was not

vote. And this concludes the committee’s report.

JO BOUFFORD: Thank you very much. Alright. We’ll go to

the planning committee. Dr. Rugge.

JOHN RUGGE: Yes. The planning committee also met this
morning. On behalf of the committee want to thank Mr. Sheppard
for filling out agenda for the planning committee and
modernizing our understanding of primary care among others. We
did consider a proposal to extend the stroke designation to
Olean General Hospital which was approved unanimously by

committee and I would so move.

JO BOUFFORD: OK. Second? Second from Mr. Robinson. Any
discussion? All in favor?
[Aye]

Opposed? Any abstentions? Motion passes. Thank you Dr.
Rugge, very much. We are due to go into executive session. The

Commissioner has not arrived. I don’t know 1f Ms. Dreslin has
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any comments she’s like to make as deputy commissioner since

she’ s here?

SALLY DRESLIN: Thank you. I think the Dr. Zucker is looking
forward to presenting his remarks when he arrives. I’'m happy to

answer any questions though.

JO BOUFFORD: OK. What do we.. alright. So then let me
then, we’ll move.. I think all the business has been conducted
that we need to conduct except for hearing from the
Commissioner. So, the public portion of the meeting is now
adjourned. The next committee day is March 28 in Albany and the
next Council meeting will be April 11 in Albany. And then last I
guess the Council can go next door for those of you in the
public that wish to wait until the Commissioner arrives then
we’ll come back in when he arrives and hear his remarks. So
everyone could please take your materials with you for this
executive discussion and move into the room behind us.

[end of audio]
JO BOUFFORD: We are still under the same rules we were under
before which I won’t revisit and we’re delighted to have

Commissioner Zucker here to address us.
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HOWARD ZUCKER: I am sorry I was late. It took two hours and
fifteen minutes to go from mid-town Manhattan to here. Like,
FDR Drive closed, the .. boy, I would take my blood pressure but
I actually don’t want to know what it is. It’s like,.. no, no,
all the other police escorts were there. I mean, saw them sly
by. Couldn’t get on the FDR Drive, that was traffic, had to go
across town, Times Square was closed, it’s like, unbelievable.

Nobody understands New York unless you live in New York.

So anyway, thank you, and happy Valentine’s Day to
everybody. So since our last meeting, a couple of things that
have happened. The Department’s been really busy. We’ve had the
Governor Cuomo’s 2019-2020 budget. Monitoring both flu season,
I"1ll talk a little bit about that, and what turned out to be one
of our largest measles outbreaks in history, or in decades I
should say. Last time we met I talked about the preparation for
the flu, but I didn’t mention that the New York State flu
tracker that we launched in 2018. So this is a dashboard. It’s
really worth going on this. It’s really very impressive. It’s on
the New York State Health Connector website that keeps the
public informed about rates of influenza in their individual
county. We update weekly during the flu season. The dashboard
displays the number of laboratory confirmed influenza cases that
we’ve had by date, by county, and by type for both the current

and the three previous seasons. As of February 7, we’ve had
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35,043 laboratory confirmed cases of influenza reported. We’ve
had 6618 hospital admissions across the State. The updated
surveillance reports will be available later this afternoon so
any other numbers that we had will change will come out on
Thursdays which is today. Anyone who has been using the flu
tracker will note that flu season is far from over and it’s not
too late to get vaccinations, so I hope people will do that.
There’s ample amount of time and ample amount of vaccine

available.

On the measles front, so we’re making strong and steady
progress on this issue and lower Hudson Valley outbreak that
started late last September, still going on. Let me give you the
updates on the numbers. We’ve had 225 reported cases in New York
State since 2018. 135 cases in Rockland County, 10 Cases in
Orange County, 73 in Kings County in Brooklyn, 6 in Monroe
County, and 1 in Erie County. Containing these outbreaks has
really been a success story. I really do believe that if we
didn’t jump on what we did early the numbers would be
dramatically higher. We rapidly mobilized to help prevent
secondary cases. The team has really worked incredibly
diligently on this end working very closely with the county as
well as the city but working with Rockland County where many of
the cases have been. They’ve helped identify those who have

potentially exposed. They’ve, the lab, Wadsworth Lab has tested
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the specimens, we’ve assisted the community outreach, we’ve
contacted individuals, we’ve done investigations on it, we’ve
provided information on all the importance of wvaccinations,
we'’ve provided 15,000 MMR vaccines, we had some issues with
obviously having kids out of school and had 6000 children out of
school or daycare to prevent the spread. The Department’s
analyzed the state school vaccination exemptions in light of the
disturbing anti-vaccination trends nationwide. This is a big
issue. And we’re considering initiatives in this year to narrow
the exemptions to better protect community health. The Governor
stressed in last month’s State of the State address that this
will be an historic year for New York in regards to public
health and wellness and this promise is being born out in the
first months of 2019 with what we’re doing. And one of those is
the reproductive rights and women’s health issues. So critical
issues that have already become law January 24, Governor Cuomo
signed the reproductive health act, so that’s enshrining Roe v.
Wade that vulnerable Supreme Court decision given what’s going
on in Washington and it’s been assigned into the New York State
Constitution. He also signed the comprehensive contraceptive
coverage act laying a strong foundation for women’s reproductive
health and affirming New York’s commitment to these fundamental
rights. Regarding the health care facility transformation, last

week Governor Cuomo announced the allocation of $204 million in
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funding to support 95 projects that will improve patient care
while obviously protecting the New York State’s healthcare
system. This is the first distribution of funding statewide from
the statewide healthcare facility transformation program which
was obviously enacted in the fiscal year budget 2018. This
investment will help each of the State’s 10 regions develop high
quality medical facilities and programs serving the inpatient,
primary care, mental health, substance use disorders, and long

term care needs to local communities.

Regarding codifying the ACA, in 2018 we enabled a record
number of New Yorkers to enroll in high quality health insurance
options through the New York State of Health. We had some
incredible numbers during the open enrollment period that ended
January 31. We had a record 4.8 million New Yorkers signed up
for healthcare through our state exchange and that’s a 10
percent increase from last year. In fact in the last couple days
of sign up unbelievable over 10,000 people per day signed up.
Protecting the right to quality healthcare for all New Yorkers
is more critical than ever. Given what’s going on in the federal
government that contains the shift to healthcare funding
priorities. That’s why Governor Cuomo is working to pass
legislation in 2019 to codify key provisions of the Federal
Affordable Care Act into State law and to hand state regulatory

protections.

51



10

11

12

13

14

15

16

17

18

19

20

21

22

23

NYSDOH20190214-Full Council

Another big issue is the maternal mortality. Listening
sessions and more about them. The Department’s constantly
working to address the racial disparities in health outcomes in
one of the most devastating outcomes we want to reduce is
maternal mortality. I had an opportunity to travel around the
state and particularly here across the city listening to many of
the women who shared their stories about this issue. Lt.
Governor Kathy Hockle I helped launch and guide that taskforce
on maternal mortality and disparate racial outcomes. The
Governor’s healthcare agenda for 2019 includes initiatives based
on a maternal mortality taskforce recommendations. This was a
team of about 20-25 people and we really worked very hard on
this and they really committed a lot of time and effort on this.
their recommendations include establishing a statewide maternal
mortality review board, expanding the community health worker
programs, creating a data warehouse to provide near realtime
information on maternal mortality as well as morbidity,
convening an expert workgroup on post-partum care, and
developing implicit bias training to be used in healthcare
facilities. The stories we’ve heard about some of the
disparities and what happens really upsetting and we will tackle
this and be the first in the nation to improve this, resolve

this problem.
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On the opioids initiative, the opioid epidemic continues to
devastate our communities and cause pain and suffering for our
families. In 2017 the numbers that we have, we have 3224 New
Yorkers die as a result of an overdose involving opioids and
that was a 200 percent increase from 2010. Governor’s 2019
budget increase is access to medication assisted treatment which
is the gold standard of care for treating opioid use disorder.
It also eliminates insurance barriers to accessing care,
empowering all New Yorkers to combat the epidemic and this is
truly, this is truly a challenge. I'm especially excited about
the provisions to aggressively expand the access to
buprenorphine. It’s an important advance in MAT both by
increasing the number of medical professionals who are designed
to prescribe it, and by also expanding the number of settings in

which it’s prescribed. So it’s both, it’s two pronged approach.

On tobacco on e-cigarettes and some of the other budget
initiatives, so you probably saw the sobering report from the
CDC this week that said the number of teen tobacco users in the
United States increased by 1.3 million from 2017 to 2018.
Essentially wiping out the recent progress in declining tobacco
use. The Governor and Department are doubling down on our
efforts to safeguard the health of our youth and vulnerable
populations in regard to the use of both tobacco as well as e-

cigarettes. So the 2019 budget proposes greater controls on
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tobacco and e-cigarettes including raising the minimum sales age
for tobacco and e-cigarette products up to 21. Prohibiting the
sale in pharmacies, codifying the Department’s right to ban the
sale of certain flavored e-cigarette vapor liquid, and we will
tackle these issues. There’s always new things that pop up, but
we recognize this is a really important issue, and particularly
when you hear some of the stories from the schools of principles
who are basically getting these devices and collecting them in
their drawer, how many kids are using this in the schools is

really upsetting.

Other budget provisions will protect New Yorkers from
exposure to toxic chemicals, reduce childhood lead exposure,
strengthen suicide prevention, expand community-based support
for seniors and services for New Yorkers with asthma as well as
autism. And the New York State Department of Health stands ready
to deliver on the Governor’s promises to make all New Yorkers in
their communities healthier, safe, more resilient and truly a
changing world. And I look forward to updating you next time we
meet on some of the other initiatives that we have and happy to
answer any questions. We’re making a lot of progress. A lot of
different issues that come up and tackle them as they surface.
And some of them are New York-centric but some of them are
really national and New York has always lead and we will

continue to lead on a lot of these issues, and a lot of other
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states do turn to us and ask and I do get calls from some of the

other commissioners around the country as to what is New York

doing? So we are always looked at as the pace-setter on so many

things, and I'm happy to answer any questions and it’s a

pleasure always to serve all of you.

be a

revenue,

PETER ROBINSON: So Commissioner, this is turning out to

tougher budget year than we had hoped with the declines in

continues to highlight. What’s the impact on the health

department.. I mean obviously you’ve got to make tough choices

and I'm sure the rest of the administration does as well. So

what

have

down

SALT

that

much

things should we look at as potential cuts or things that

to be kind of paired back?

HOWARD ZUCKER: Sure, so we as you know, the Governor was
with the President the other day talking about the whole
issue and I’ve sure we'’ve read about that. The challenges
we don’t want, clearly we want to make sure we provide as

public health and necessary public health to everyone in

the community, and we’re trying to tackle this and figure out

how we could do the best job possible and we’re pretty

efficient,

we’ll be even more efficient about this and we don’t
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want to compromise any of the programs, and so we’re going to
try to figure out how we can move this forward. And I know some
of the, there’s a lot of concerns that come forward, but it’s a

tough budget year.

HOWARD BERLINER: Commissioner, given that most of the
measles cases are recurring in religious communities, what

actually can be done in terms of the law?

HOWARD ZUCKER: So, that’s a great question. I spent a fair
number of hours talking to some of the leadership up there and
I’ve met with the rabbis several times about this and try to
figure out how to tackle this issue. Some of the things we’re
looking at is whether to remove some of the exemptions that are
in place and that would be one step forward that we could
tackle. The community has an immunization rate some parts as low
as 60 percent. Some 80 percent. The state itself is at 96
percent which is excellent. We’re trying to figure out, another
issue is to get people more aware of public education about
this. I think there’s a complacency, people feel it’s just
measles, kid will get better. And we’ve heard stories of people
exposing some others saying let them have the measles and be
over like we used to do with chicken pox years ago. So, I think
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that once they start to recognize the severity of what could

happen with measles, I think it will change. And the fact that
we have 15,000.. that was what we did, the 15,000 because also
the pediatricians did what they did. So I think we’ll move it

forward. We’ll get it done.

ELLEN RAUTENBERG: About the budget again, Brad and I had
a little interchange before you got here about the budget and we
talked about the article 6 bifurcation between New York City and
every other health department. And he talked about the logic
behind that being that the city health department has access to
CDC funds that other local health departments don’t have. Given
that logic it would seem that the savings that would be taken
out of New York City would then be allocated to the other health

departments around the state. Is that what’s going to happen?

HOWARD ZUCKER: So what we have as he may have mentioned, 63
percent going to the City with .. 63 percent of the money going
to the city which is only 41 percent of the population, so we do
have monies, but we have to figure out how we’re going to
allocate some of the funds. I know some of the other counties
obviously will when they need assistance, we provide it, and I
think measles was a great example because Rockland County, that
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support from us whether it’s just staff people, vaccines and
whatever we can provide to them. So we’ll have to figure out how
to get, make sure there’s available resources to the rest of the
county. And I can get you the exact numbers of how the other
monies will go elsewhere. I understand what you’re saying, is
the money going to get cut back or is it going to get

reallocated to the other counties.

ELLEN RAUTENERG: But I would then suggest given that
this is an emergency, the measles, it’s really the public health
infrastructure that’s going to be important to shoring up the
health of the populations as opposed to the outbreak

investigations.

HOWARD ZUCKER: I know, I agree, and I agree and JO and I
have spoken a lot about this, is on the front line, public
health on the front line and the communities and by the time

people end up on the hospital we’ve..

ELLEN RAUTENBERG: We’ve failed.
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HOWARD ZUCKER: Well, not on all things, but on some things.
If you didn’t end up that way, we didn’t do what we need to do

up front.

LAWRENCE BROWN: I want to really tell you how much we
appreciate the dedication by you and members of the New York
State Department of Health and when you shared with us your
trials and tribulations of how to get to this meeting, we

appreciate it even more so.

HOWARD ZUCKER: Wanted to get here sooner. I just couldn’t

fly.

LAWRENCE BROWN: So I wanted to share with you that
given the focus on the pandemic about the opiate pandemic itself
and the issue about access to care that there still remains a
disconnect in the sense of those who have inability to get to
receive care and particularly use transportation system to get
there and medication assisted treatment programs they cannot get
reimbursed in the same way for their transportation for persons
who are Medicaid eligible and the same way persons who receive

treatment for addiction and other modalities or other areas of
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healthcare. So following a visit by the doctor or many areas of
healthcare and many modalities, a patient can receive
reimbursement for transportation to be able to come to the
clinic. And medication assisted treatment program for whatever
reason that is not available. And I wondered if you might have

some of your team to look at that.

HOWARD ZUCKER: We’ll look at that. That’s a good point. We
will look at that and find out. I get what you’re saying. We’ve
heard a lot.. the other day I had a meeting with nursing homes
and some of the discussion, transportation is a really big issue
on so many different aspects of providing care and I can see
just with me today running around, it’s tough. Moving around is

really tough and we have to help people on that. So I hear you.

HARVEY LAWRENCE: And just to bring to a closure to tell
you how much this really hits at your heartstrings, when a
patient tells you, Dr. Brown, I’'d like to come, but if I don’t
have the car to come I'm going to need to do something else

different. And I don’t want to do that something else. So,

HOWARD ZUCKER: Right. I hear you.
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GLENN MARTIN: I feel the pain of the drive. For some
reason people have been crashing in front of LaGuardia Airport

on the Grand Central this week in an increased frequency.

On something that really is, it’s kind of minor but I just
want to bring it to your attention, I expected it would’ve been
in the budget but I don’t believe it was, and it’s really
esoteric but it’s actually important. The federal government
recently changed the research rules that went into effect on the
21 of January which makes it sort of a disconnect with New York
state research rules, that generally are trumped by the federal
government, but the federal government has made it more
difficult to document whether or not they’re.. that’s where it
gets rather esoteric.. but there’s a way to make this all work
and I know that Mr. Carmel and others in the DOH have been
looking at it. I was Jjust wondering if there is expectation that
there would be movement from DOH to try to take care of this, or
is this something that others should be picking up the mantle
and pushing, or whatever to get aware of it on it’s fine now.
But it’s an issue that we have to address sooner rather than

later.
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RICK ZAHNLEUTER: Dr. Martin, we have legislation that’s
proposed and I’'m not sure if it’s in the budget or if it’s in a
different category of program bill, but we’re trying to address
it by legislation. So we hope that by the end of this session it
will be resolved. And I know through Jonathan Carmel who you
mentioned, we’re trying to put together interim procedures to
help and provide guidance while we’re in the period between

resolution and the enactment of the federal rule.

GLENN MARTIN: And again, if you could just let me know,
I'd appreciate it. The IRBs in the state are the academics
realize it’s the issue, and would be very supportive, I suspect,

of a solution and so thank you.

JO BOUFFORD: Any other questions? I have two if I may.
One is just to thank you for keynoting, leading off our upcoming
population health summit on February 28. We have 725 registrants
so far and we’re still out about 10 days, so we really
appreciate that and the support for shining a light on the
prevention agenda. And then secondly just to indicate, again, I
think appreciatively this public health committee and just to
give you a little bit of a historic sequence, I know you have so
many things to remember, but the public health committee of this
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council had sort of kicked off attention to maternal mortality
about four years ago, three or four years ago and so the fact of
the Governor’s maternal mortality commission and a lot of the
work that the State has done has really been sort of began with
the public health committee deciding to focus on it in addition
to the oversight of the prevention agenda. So I want to thank
you for taking it up and having that happen and to close the
circle, we’re hoping to have a public health committee meeting
perhaps in April now to get a report on what’s happened in
maternal mortality which as you say is a lot and I think the
structure is there to continue working in the areas where we
haven’t been able to get success yet, but we’re delighted but
also as part of the prevention agenda the public health
committee decided to take on again, as a special interest area
in addition to the overall prevention agenda, focus on violence
prevention in the context of the prevention agenda. And I know
it’s been discussed within the Department after that decision
was made, and we appreciate the support from moving ahead with
that. So our hope would be to couple an update on maternal
mortality with the sort of report from the Department about
what’s going on in the violence prevention area and then seeing
if we want to involve other agencies and others. But anyway, I
think this is really exciting. Challenging but exciting. So

maybe another area of that. New York could be a leader.
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HOWARD ZUCKER: Ties it a little bit to the health across

all policies issue. That’s how we could put it.

JO BOUFFORD: Absolutely. So, anything else at all? We
thank you for struggling to be here. It was well worth it and I
hope it was worth it to you. So thanks very much and I'11

declare the meeting of the Public Health Council adjourned.
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Pursuant to the authority vested in the Public Health and Health Planning Council and the
Commissioner of Health by sections 201, 225, and 3502 of the Public Health Law, Parts 16 and
89 of Title 10 of the Official Compilation of Codes, Rules and Regulations of the State of New

York are amended, to be effective upon filing with the Secretary of State, to read as follows:

New section 16.70 is added to Part 16 to read as follows:

16.70 Use of Body Scanning.

(a) This section shall not apply in cities having a population of two million or more.

(b) Practitioners licensed under Article 35 of the Public Health Law and unlicensed personnel
employed at a local correctional facility may utilize body imaging scanning equipment that
applies ionizing radiation to humans for purposes of screening inmates committed to such
facility, solely in connection with the implementation of such facility's security program and in

accordance with the provisions of this Part.

(c) Definitions

(1) “Body imaging scanning equipment" or "equipment" means equipment that is specifically
manufactured for security screening purposes and utilizes a low dose of ionizing radiation,
with a maximum exposure per scan equal to or less than 10 uSv (1 mrem), to produce an
anatomical image capable of detecting objects placed on, attached to or secreted within a
person's body. The utilization of body imaging scanning equipment is for purposes of
screening inmates committed to such facility, in connection with the implementation of such

facility's security program.



(2) "Local correctional facility” shall mean a local correctional facility as defined in Correction
Law section 2(16).
(3) “Equipment operator” or “operator” means personnel employed at the local correctional
facilities that have successfully completed a training course approved by the Department.
(4) "Screening" means the sum of radiation exposures or scans necessary to image objects
concealed on all sides of the body as intended by the system design under normal conditions.
(d) Equipment use and installation requirements
(1) Prior to the equipment’s first use on humans at a specific physical location or upon any major
repairs that could influence image quality or exposure:
(1) body imaging scanning equipment purchased or installed at a local correctional facility
must be registered with the Department, in accordance with § 16.50 of this Part; and
(i1) radiation protection survey, shielding evaluation and verification of image usefulness
for detecting foreign objects must be completed by a licensed medical physicist.
(2) Equipment must have a clearly marked restricted area and one or more indicators when a
scan is in process that is clearly visible to all security screening system operators and anyone
approaching the restricted area.
(3) Equipment must be periodically inspected by the Department as described in § 16.10 of this
Part.
(4) Equipment must be tested by a licensed medical physicist annually to verify the equipment is
operating as designed.
(5) The facility must maintain a policy and procedure manual describing equipment operations,

body scanning procedures, records and associated facility policies shall be maintained and



available upon request by the Department. The policy and procedure manual must include the
following items:
(1) operating procedures appropriate for the specific equipment and intended scan types;
(1) policy prohibiting the use of the equipment on individuals who are not inmates;
(ii1) policy regarding the determination of pregnancy that has been approved by the
jail physician;
(iv) emergency contact information in the event the equipment overexposes any
individual or there is equipment related failure that potentially requires service prior to
scanning other inmates;
(v) requirements for exposure records to be provided to an inmate upon release or transfer
to another facility; and
(vi) exposure per scan for each scan protocol used.
(6) Records and documentation of the program operation shall be maintained in accordance with
§ 16.14 of this Part and shall include, at a minimum, the following:
(1) the number of times the equipment was used on inmates upon intake, after visits, and
upon the suspicion of contraband, as well as any other event that triggers the use of such
equipment;
(i1) the average, median, and highest number of times the equipment was used on any
inmate, with corresponding exposure levels;
(i11) the number of times the use of the equipment detected the presence of drug
contraband, weapon contraband, and any other illegal or impermissible object or
substance; and

(iv) the number of times an inmate has been scanned.



(e) Exposure limits and reporting requirements
(1) No person other than an inmate of a local correctional facility shall be exposed to the useful
beam and then only by an individual that has met the provisions of subdivision (e) of this section.
(2) Limits on the use of equipment and exposure to inmates are:
(1) no more than fifty percent of the annual exposure limits for non-radiation workers as
specified by applicable regulations, not to exceed 0.5 mSv (50 mrem);
(i1) inmates under the age of eighteen shall not be subject to more than five percent of
such annual exposure limits, not to exceed 0.05 mSv (5 mrem); and
(ii1) pregnant women shall not be subject to scanning at any time.
(3) The following events shall be reported to the Department in writing within 30 days:
(1) incidents or any injuries or illness resulting from the use of such equipment or
reported by persons scanned by such equipment; and
(11) exposure that exceeds the limits set forth in this Part.
(f) Training Requirements
(1) Every equipment operator shall receive initial operator training, to be provided by the
equipment manufacturer or their approved representative, or another source approved by the
Department.
(2) The contents of the initial operator training must include radiation safety, equipment
operations, exposure and exposure limits for occupational exposed staff and inmates; applicable

regulations; and facility policies and procedures.



(3) Initial operator training must be documented and available for review by the Department
upon request. Such documentation must include the names of the presenter or sources, attendees,
dates and contents of the training.

(4) Every equipment operator shall receive refresher training, to be provided by the equipment
manufacturer or their approved representative, or another source approved by the Department.
Such training shall meet the requirements listed in paragraphs (1), (2) and (3) of this subdivision

and include any changes to the policies and procedures manual or updates to the regulations.

Section 89.30 is amended by adding a new subdivision (c) to read as follows:

(c) A person employed at a local correctional facility, as defined by Correction Law section 2(16),
is exempt from licensure as a radiologic technologist when operating body imaging scanning
equipment that applies ionizing radiation to humans for purposes of screening inmates committed

to such facility, in connection with the implementation of such facility’s security program.



REGULATORY IMPACT STATEMENT

Statutory Authority:

The Department of Health (Department) is required by Public Health Law (PHL) §
201(1)(r) to supervise and regulate the public health aspects of ionizing radiation. PHL § 225(4)
authorizes the Public Health and Health Planning Council (PHHPC) to establish, amend and
repeal provisions of the State Sanitary Code (SSC), subject to the approval of the Commissioner
of Health. PHL §§ 225(5)(p) and (q) and 201(1)(r) authorize PHHPC to establish regulations in
the SSC to protect the public from the adverse effects of ionizing radiation.

PHL § 3502 authorizes personnel employed at local correctional facilities to utilize body
imaging scanning equipment that applies ionizing radiation to humans for purposes of screening
inmates as part of the facilities’ screening program, provided that the use of such equipment is in

accordance with regulations promulgated by the Department.

Legislative Objectives:

The legislative intent of PHL §§ 201(1)(r) and 225(5)(p) and (q) is to protect the public
from the adverse effects of ionizing radiation. Establishing regulations to ensure safe and
effective use of radiation producing equipment is consistent with this legislative objective.

The legislative intent of Article 35 of the PHL is to ensure that when radiation is applied
to a human being it is being done appropriately and by a qualified individual. Although in
general radiation should only be applied to humans for medical reasons, PHL § 3502 allows
correctional facilities to utilize very low dose x-ray equipment for security screening of inmates,

while protecting the health of screened inmates.



Needs and Benefits:

Effective January 30, 2019, PHL § 3502(6) permits unlicensed personnel working at local
correctional facilities to utilize body imaging scanning equipment that applies ionizing radiation
to humans, for purposes of screening inmates committed to such facilities, in connection with the
implementation of a facility's security program. Such equipment can be an efficient method of
detecting contraband, such as knives, other weapons, and illegal drugs including heroin and
opioids, and will enhance the safety of both inmates and correction officers.

These regulations provide protections to the inmates and staff by establishing
requirements and controls to ensure appropriate operation of the body scanning imaging
equipment. These include testing of the equipment by a licensed medical physicist prior to use
and annually thereafter; annual training for equipment operators to ensure proper operation and
application; establishment of policies and procedures for use of the equipment; and
documentation and inspection requirements to monitor and ensure that inmates are not
overexposed to radiation based on the dose limits set forth in the law. The regulations will permit
local correctional facilities to take advantage of the enhanced security that body imaging
scanning equipment can provide, while minimizing the risk to inmates posed by exposure to

ionizing radiation.

Costs:
Costs for the Implementation of, and Continuing Compliance with the Regulation to the
Regulated Entity:

The regulations will impose little or no cost to regulated entities. The regulations would

only apply to local correctional facilities that voluntarily choose to use body imaging scanning



equipment as part of the facility’s security program. Local correctional facilities that choose to
utilize body imaging scanning equipment will be subject to equipment purchase costs; costs to
hire a licensed medical physicist to test the body scanning imaging equipment annually, at a cost
of approximately $500 per test; administrative costs associated with maintaining records of the
use of the equipment; and annual staff training costs. County facilities must register their new
x-ray equipment, but they are fee-exempt and will not be charged by the Department for

registration or inspections.

Costs to State and Local Governments:
These regulations apply only to local correctional facilities operated by county
governments that voluntarily choose to use body imaging scanning equipment as part of the

facility’s security program. Such facilities will be subject to the costs described above.

Costs to the Department of Health:

This regulation will require an increase in inspections of no more than 60 additional
facilities out of a total of approximately 11,000 currently registered facilities that are inspected
by the Department’s Bureau of Environmental Radiation Protection. The Department will incur
costs through preparing and disseminating guidance to the New York State Commission of
Correction (NYSCOC) and the NYS Sheriffs Association as well as any local correctional
facilities that wish to utilize body imaging scanning equipment. Staff time for registering,

inspecting and providing guidance is expected to be handled using existing resources and staff.



Local Government Mandates:

The regulation does not impose any new programs, services, duties or responsibilities
upon any county, city, town, village, school district, fire district or other special district. The
regulations apply only to local correctional facilities that voluntarily choose to use body imaging
scanning equipment as part of the facility’s security program. Such facilities will be subject to

the costs described above.

Paperwork:
Local correctional facilities that voluntarily choose to use body imaging scanning
equipment as part of the facility’s security program will be required to register the equipment

and maintain records related to the policies, procedures and utilization of the equipment.

Duplication:
The regulations do not duplicate, overlap or conflict with any existing federal or state

rules or regulations.

Alternatives:
There are no suitable alternatives to the regulations that would meet the requirements of

PHL § 3502 while adequately protecting the health of inmates.

Federal Standards:
Not applicable. The operation of radiation producing equipment is regulated by the State

only.



Compliance Schedule:
There is no compliance schedule imposed by these regulations, which shall be effective

upon filing with the Secretary of State.

Contact Person:

Katherine Ceroalo

New York State Department of Health

Bureau of Program Counsel, Regulatory Affairs Unit
Corning Tower Building, Rm. 2438

Empire State Plaza

Albany, New York 12237

(518) 473-7488

(518) 473-2019 (FAX)

REGSQNA @health.ny.gov
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REGULATORY FLEXIBILITY ANALYSIS FOR

SMALL BUSINESSES AND LOCAL GOVERNMENTS

Effect of Rule:

The regulation will only apply to local correctional facilities, operated by county
governments, that voluntarily choose to use body imaging scanning equipment as part of the
facility’s security program. This regulation will not impact local governments unless they

operate such facilities. The regulation will have no impact on small businesses.

Compliance Requirements:

A local correctional facility that chooses to use body imaging scanning equipment as part
of the facility’s security program will need to ensure that equipment is installed properly and is
operating as designed through licensed medical physicist verification. In addition, the local
correctional facility must develop and maintain policies and a procedure manual; provide all
personnel who will utilize the equipment with required training; and maintain records of the

utilization.

Professional Services:

A local correctional facility that chooses to use body imaging scanning equipment as part
of the facility’s security program will be required to have equipment installed by qualified
installers for the specific brand of body imaging scanning equipment being used. At facilities
with female inmates, the jail physician will be required to develop policies regarding the

determination of pregnancy and to update those policies over time as needed. Body scanning

11



imaging equipment will require annual testing by a licensed medical physicist with an estimated

cost of approximately $500; such testing is also required prior to use of the equipment.

Compliance Costs:

A local correctional facility that chooses to use body imaging scanning equipment as part
of the facility’s security program will acquire the equipment based on their own requirements.
Annual compliance costs are expected to be minimal, and will consist of the costs of refresher
training, annual testing by a licensed medical physicist, and record keeping of the inmates

scanned.

Economic and Technology Feasibility

This regulation is economically and technically feasible, as these regulations only impose
requirements on local correctional facilities that choose to use body imaging scanning equipment
as part of the facility’s security program. Such facilities will acquire equipment based on their

own requirements and, as described above, ongoing compliance costs are minimal.

Minimizing Adverse Impact:

The impact of this regulation is expected to be minimal as these regulations only impose
requirements on local correctional facility that choose to use body imaging scanning equipment
as part of the facility’s security program. To assist such facilities in minimizing any adverse
impact, the Department will provide guidance to NYSCOC and the NYS Sheriffs Association as

well as any local correctional facilities that wish to utilize body imaging scanning equipment.
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Small Business and Local Government Participation:
The Department has consulted with the NYS Sheriffs' Association and the New York

City Department of Health and Mental Hygiene during the development of the regulations.

Cure Period:

Chapter 524 of the Laws of 2011 requires agencies to include a “cure period” or other
opportunity for ameliorative action to prevent the imposition of penalties on the party or parties
subject to enforcement under the proposed regulation. This regulatory amendment governing the
utilization of body imaging scanning equipment by local correctional facilities does not mandate

that local correctional facilities use such equipment. Hence, no cure period is necessary.
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RURAL AREA FLEXIBILITY ANALYSIS
Types and Estimated Numbers of Rural Areas:
This rule applies uniformly throughout the state, including rural areas. Rural areas are
defined as counties with a population less than 200,000 and counties with a population of
200,000 or greater that have towns with population densities of 150 persons or fewer per square

mile. The following 43 counties have a population of less than 200,000 based upon the United

States Census estimated county populations for 2010 (http://quickfacts.census.gov).

Allegany County
Cattaraugus County
Cayuga County
Chautauqua County
Chemung County
Chenango County
Clinton County
Columbia County
Cortland County
Delaware County
Essex County
Franklin County
Fulton County
Genesee County

Greene County
Hamilton County
Herkimer County
Jefferson County
Lewis County
Livingston County
Madison County
Montgomery County
Ontario County
Orleans County
Oswego County
Otsego County
Putnam County
Rensselaer County
Schenectady County

Schoharie County
Schuyler County
Seneca County

St. Lawrence County
Steuben County
Sullivan County
Tioga County
Tompkins County
Ulster County
Warren County
Washington County
Wayne County
Wyoming County
Yates County

The following counties have a population of 200,000 or greater and towns with

population densities of 150 persons or fewer per square mile. Data is based upon the United

States Census estimated county populations for 2010.

Albany County
Broome County
Dutchess County
Erie County

Monroe County
Niagara County
Oneida County
Onondaga County

Orange County
Saratoga County
Suffolk County

Every county in NYS operates a local corrections facility, except Greene and Schoharie

counties where the local corrections facilities are currently out of commission. They anticipate
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eventually being back in operational status. Approximately 77% of local correctional facilities

are in rural areas.

Reporting, Recordkeeping and Other Compliance Requirements; and Professional
Services:

A local correctional facility that chooses to use body imaging scanning equipment as part
of the facility’s security program will need to ensure that equipment is installed properly and is
operating as designed through licensed medical physicist verification. In addition, the local
correctional facility must develop and maintain policies and a procedure manual; provide all
personnel who will utilize the equipment with required training; and maintain records of the

utilization.

Costs:

A local correctional facility that chooses to use body imaging scanning equipment as part
of the facility’s security program will acquire the equipment based on their own requirements.
Annual compliance costs are expected to be minimal, and will consist of the costs of refresher

training and record keeping of the inmates scanned.

Minimizing Adverse Impact:
The impact of this regulation is expected to be minimal as these regulations only impose
requirements on local correctional facility that choose to use body imaging scanning equipment

as part of the facility’s security program. To assist such facilities in minimizing any adverse
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impact, the Department will provide guidance to NYSCOC and the NYS Sheriffs association as

well as any local correctional facilities that wish to utilize body imaging scanning equipment.

Rural Area Participation:

The Department consulted with the NYS Sheriffs' Association during the development of
the regulation. Sheriff’s operate all the local correctional facilities in NYS except for
Westchester County and New York City. They indicated that there were no specific issues in this

rule that would impact the use body scanning equipment at rural facilities.
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STATEMENT IN LIEU OF

JOB IMPACT STATEMENT

A Job Impact Statement for these amendments is not being submitted because it is
apparent from the nature and purposes of the amendments that they will not have a substantial

adverse impact on jobs and/or employment opportunities.
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EMERGENCY JUSTIFICATION

Compliance with the requirements of the State Administrative Procedure Act for filing of
a regulation on a non-emergency basis including the requirement for a period of time for public
comment cannot be met because to do so would be detrimental to the health and safety of
inmates in local correctional facilities.

Effective January 30, 2019, Public Health Law § 3502(6) permits unlicensed personnel
working at local correctional facilities to utilize body imaging scanning equipment that applies
ionizing radiation to humans for purposes of screening inmates committed to such facility, in
connection with the implementation of such facility's security program. Such equipment is
intended to be used as an efficient method of detecting contraband, such as knives and other
weapons, as well as illegal drugs including heroin and opioids, and will enhance the safety of
both inmates and correction officers.

The regulations provide protections to the inmates and staff by establishing requirements
and controls to ensure appropriate operation of the body scanning imaging equipment. These
include testing of the equipment by a licensed medical physicist prior to use and annually
thereafter; annual training for operators of the equipment to ensure proper operation and
application; establishment of policies and procedures to guide use of the equipment; and
documentation and inspection requirements to monitor and ensure that inmates are not
overexposed to radiation based on the dose limits in the law.

Delaying these regulations would prevent local correctional facilities from enhancing
security programs through the use of body imaging scanning equipment while minimizing the

risks posed to inmates by exposure to ionization.
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Pursuant to the authority vested in the Public Health and Health Planning Council, subject
to the approval of the Commissioner of Health, by section 2803(2) of the Public Health
Law, a new section 415.32 is added to Part 415 of Title 10 (Health) of the Official
Compilation of Codes, Rules and Regulations of the State of New York, to be effective

upon publication of a Notice of Adoption in the New York State Register:

415.32 Weekly bed census data survey.

(a) Definitions. As used in this section, the following terms shall have the following
meanings:

(1) “Communications Directory” (Directory) shall mean a listing of all organizations
with access to the HCS, ordered by type, and including the identity of and contact
information for individuals at each organization who: (i) perform specific job functions
identified by the Department; and/or (ii) have access to perform certain data exchange
functions on the HCS.

(2) “HCS Coordinator” shall mean the individual designated by each organization with
access to the HCS to be responsible for authorizing and managing accounts and
maintaining other key information about the organization’s HCS users.

(3) “Health Commerce System” (HCS) shall mean the Department’s secure Internet
portal used for communications and information exchange with organizations including
nursing homes and other health care providers or any successor system used for such
information exchange as required by the Department.

(4) “Health Electronic Reporting Data System” (HERDS) shall mean the data reporting

application on the HCS that houses the Survey or any successor system used for such



reporting as required by the Department.

(5) “Nursing Home Data Reporter” shall mean the name of the role in the Directory that
provides access to an individual designated by a nursing home to use HERDS.

(6) “Nursing Home Weekly Bed Census Survey” (Survey) shall mean an electronic
survey used by each nursing home to report its bed census to the Department using HERDS.

(7) “Role” shall mean the term used to indicate in the Directory the specific job
functions and HCS data exchange functions assigned to individuals by each organization.

(b) Submission of Surveys.

(1) Each nursing home shall complete the Survey on HERDS on a weekly basis by
indicating, for each category of bed, the total number of certified or approved beds and the
number of those beds that are available. The Survey shall be submitted on a weekly basis
by individuals at the nursing home who are assigned to the Nursing Home Data Reporter
role within the Directory.

(2) Nursing homes shall report bed census data reflecting the weekly census taken every
Wednesday at 12:00 a.m. The nursing home’s designated Nursing Home Data Reporter
shall enter and transmit the survey census data to the Department between Wednesday at
12:01 a.m. and the following Tuesday at 11:59 p.m. Instructions for the Survey will be
available on the HCS.

(c) Designation of Nursing Home Data Reporters. Nursing homes shall, through their
HCS Coordinators, designate a sufficient number of Nursing Home Data Reporters to

ensure that the Survey is submitted to the Department in a timely manner.



REGULATORY IMPACT STATEMENT

Statutory Authority:

Public Health Law (PHL) section 2803(2)(a)(v) provides that the Public Health and
Health Planning Council shall adopt rules and regulations, subject to the approval of the
Commissioner of Health, governing the standards and procedures followed by nursing

homes which, at a minimum, must meet federal standards.

Legislative Objectives:

The legislative objective of PHL Article 28, as set forth in PHL section 2800,
includes the protection of the health of the residents of New York State through the
efficient provision and proper utilization of health services of the highest quality at a
reasonable cost. This proposal, which requires nursing homes to submit weekly bed
census data to the Department of Health (Department) through the Department’s Health
Commerce System, is consistent with that objective. Having current and accurate nursing
home bed occupancy data is important in the event of natural disasters and to alert the
Department to significant changes in nursing home occupancy, improving the
Department’s ability to take appropriate action. While facilities have already been advised
administratively that they must submit this data, including the requirement in regulation

will improve compliance.



Current Requirements:

The Health Commerce System (HCS), previously known as the Health Provider
Network (HPN), is a highly secure, Internet-based, electronic portal for communications
and critical data sharing with organizations including nursing homes and other health care
providers. Section 400.10 of Title 10 (Health) of the New York Compilation of Codes,
Rules and Regulations (NYCRR) requires providers, including nursing homes, to maintain
and keep updated an active HPN account.

DAL #09-02, effective April 8, 2009, was issued by the Department to require
nursing homes to report weekly bed census data electronically to the Department through
the HPN. The DAL provided for such data to be reported each week between Wednesday
8:00 a.m. and Friday 5:00 p.m. In 2013, via a notice sent through the HCS, the
Department informed nursing homes that such data should be reported between

Wednesday 12:01 a.m. and the following Tuesday at 11:59 p.m.

Needs and Benefits:

It is critical that the Department have accurate nursing home census data including
occupancy and availability data by bed type. Natural events such as hurricanes and floods
and other emergency events such as extended power outages could cause situations in
which some nursing homes may have to transfer their residents to other facilities to ensure
their safety. In those situations, the Department must be able to quickly assess the number
and location of nursing home residents across the affected area, as well as the number of

available beds. Furthermore, the ability to monitor a facility’s current occupancy data



improves the Department’s ability to identify a declining census and proactively take
appropriate action.

Despite the current requirement for bed census data reporting, communicated via a
DAL and a subsequent HCS notice, the Department often finds itself in the position of
having to call some nursing homes repeatedly to obtain this information. This proposed
regulation will add a new section 415.32 to Title 10 of the NYCRR to require that nursing
homes submit bed census data on a weekly basis by electronically filing the Nursing Home
Weekly Bed Census Survey (Survey). This will promote compliance and ensure that the
Department has access to essential, current occupancy data as necessary to protect
residents.

Accordingly, the proposed regulation provides that the Survey must be submitted
via the HCS Health Electronic Response Data System (HERDS) application by a facility
staff person assigned a Nursing Home Data Reporter role within the HCS Communications
Directory. Nursing homes shall report bed census data reflecting the weekly census taken
every Wednesday at 12:00 a.m. The facility’s designated Nursing Home Data Reporter
shall enter and transmit the survey census data to the Department between Wednesday at
12:01 a.m. and the following Tuesday at 11:59 p.m. Instructions for the Survey will be
available on the HCS. The proposal further requires nursing homes, through their HCS
Coordinators, to designate enough Nursing Home Data Reporters to ensure that the facility

can submit surveys to the Department as required.



COSTS:
Costs to Private Regulated Parties:

New York State health care facilities are already required by section 400.10 of the
NYCRR to have an HCS account to exchange electronic information with the Department.
Moreover, nursing homes are already expected to send bed census information to the
Department as communicated in the DAL. Therefore, nursing homes should not incur any
additional costs related to the electronic submission of bed census information to comply

with the proposed regulation.

Costs to Local Government:

This proposal will not impact local governments unless they operate a nursing
home, in which case they will be impacted to the same extent as other nursing homes. As
previously noted, nursing homes are not expected to incur any additional costs related to

the electronic submission of bed census information.

Costs to the Department of Health:
The Department is not expected to incur any additional administrative costs as a
result of the proposed regulation. The statewide HCS infrastructure and the mechanisms

for nursing home bed census data collection are already in place.

Costs to Other State Agencies:
The proposed regulatory changes will not result in any additional costs to other

State agencies.



Local Government Mandates:

This proposed regulation does not impose any new mandates on local governments.

Paperwork:
Nursing homes are already expected to submit bed census information via the HCS.

Accordingly, the proposal should not increase paperwork.

Duplication:

This proposed regulation reiterates and strengthens the existing requirement, set
forth in the DAL, that nursing homes report census data on a weekly basis to the
Department. Moreover, while federal regulations require submission of bed census data to
the federal Centers for Medicare and Medicaid Services (CMS) on a quarterly basis, this
regulation will ensure that the Department receive this information directly and more

frequently.

Alternatives:
There are no other alternatives for the Department to reliably secure current bed

census data from nursing homes.

Federal Standards:

Federal regulations require nursing homes to submit quarterly census data to CMS.



Compliance Schedule:

These regulations will be effective upon publication of a Notice of Adoption in the
New York State Register. The statewide HCS infrastructure and the mechanisms for bed
census reporting for nursing homes are already in place. Consequently, regulated parties

should be able to comply with the proposed regulation as of its effective date.

Contact Person:

Katherine Ceroalo

New York State Department of Health

Bureau of Program Counsel, Regulatory Affairs Unit
Corning Tower Building, Rm 2438

Empire State Plaza

Albany, New York 12237

(518) 473-7488

(518) 473-2019 (FAX)

REGSQNA@health.ny.gov
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STATEMENT IN LIEU OF
REGULATORY FLEXIBILITY ANALYSIS
FOR SMALL BUSINESSES AND LOCAL GOVERNMENTS
No regulatory flexibility analysis is required pursuant to section 202-(b)(3)(a) of
the State Administrative Procedure Act. The proposed rule will not have a substantial
adverse impact on small businesses or local governments. Nursing homes that constitute
small businesses and local health departments that operate nursing homes, like all other

nursing homes, are already required to have an HCS account to exchange electronic

information with the Department and report bed census data.



STATEMENT IN LIEU OF
RURAL AREA FLEXIBILITY ANALYSIS
No rural area flexibility analysis is required pursuant to section 202-bb(4)(a) of the
State Administrative Procedure Act. The proposed rule will not have an impact on nursing
homes located in rural areas any differently than in any other areas. Such nursing homes
are already required to have an HCS account to exchange electronic information with the

Department and report bed census data.
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STATEMENT IN LIEU OF JOB IMPACT STATEMENT

No job impact statement is required pursuant to section 201-a(2)(a) of the State
Administrative Procedure Act. No adverse impact on jobs and employment opportunities

is expected as a result of this proposed regulation.
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Pursuant to the authority vested in the Public Health and Health Planning Council and the
Commissioner of Health by section 3605(7) of the Public Health Law, sections 766.9 and 766.12
of Title 10 of the Official Compilation of Codes, Rules and Regulations of the State of New
York are hereby amended to be effective upon publication of a Notice of Adoption in the New

York State Register.

Subdivision (n) of § 766.9 is amended to read as follows:

(n) ensure that any franchise agreement complies with the following:

(4) An agreement which contains elements of both a franchise agreement and a management
contract shall be subject to the applicable provisions of this subdivision and subdivision (m) of

this section[.]; and

A new subdivision (0) is added to § 766.9 to read as follows and existing subdivision (0) re-
lettered (p):

(0) ensure registration of the licensed home care services agency with the commissioner

through submission of annual registration forms included in the annual statistical report;

(1) no licensed home care services agency shall be operated, provide nursing services, home

health aide services, or personal care services, or receive reimbursement from any source for the

provision of such services during any period of time on or after January 1, 2019. unless it has

registered for the current period;




(2) a licensed home care services agency that fails to submit a complete and accurate set of all

required registration materials by the annual deadline of November 16" is required to pay a fee

of $500 for each month or part thereof that the licensed home care services agency is not

registered;

(3) a licensed home care services agency that fails to register in the prior year by the deadline

of the current yvear shall not be permitted to register for the upcoming registration period unless it

submits any and all unpaid late fees;

(4) the department shall publish a listing of all licensed home care services agencies and their

current registration status on its public website;

(5) the department shall institute proceedings to revoke the license of any licensed home care

services agency that fails to register for two annual registration periods, whether or not such

periods are consecutive; and

(6) the department shall pursue revocation of the license of a licensed home care services

agency if it evidences a pattern of late registration over the course of multiple vears without

justification acceptable to the commissioner.

Subdivision (¢) of § 766.12 is amended to read as follows:

(c) The home care services agency shall furnish annually to the department a copy of:

(1) statistical summaries of all health care services, including the type, frequency and
reimbursement for services provided, including reimbursement from federal and state
governmental agencies, on forms provided by the department;

(2) if a for-profit corporation, a list of the principal stockholders and the number and percent

of the total issued and outstanding shares of the corporation held by each, duly certified by the



secretary of the corporation as to completeness and accuracy;
(3) if a not-for-profit corporation, a list of directors, officers and corporate members, if such
members number 10 or fewer;

(4)_the agency’s registration in a manner prescribed by the department; and

(5) other such records and reports as may be legally required by the department.



REGULATORY IMPACT STATEMENT
Statutory Authority:
This proposal will implement amendments to Public Health Law (PHL) §§ 3605-a and

3605-b requiring registration of licensed home care services agencies pursuant to Article 36.

Legislative Objective:

Public Health Law Article 36 was intended to promote the quality of home care services
provided to residents of New York State and to assure adequate availability as a viable
alternative to institutional care. The proposed regulation furthers this objective by developing a
system for the Department of Health (Department) to identify agencies that are non-operational

and aligns state regulations with the Department’s strategic plan.

Needs and Benefits:

The proposed changes to 10 NYCRR §§ 766.9 and 766.12(c)(4) implement amendments
to PHL §§ 3605-a and 3605-b made by Chapter 57 of the Laws of 2018, Part B, §§ 9-c and 9-d,
requiring registration of licensed home care services agencies pursuant to PHL.

Annual registration of licensed home care services agencies will allow the Department,
on an annual basis, to confirm operational entities in all regions of the state. The registration will
confirm the number of agencies providing services in the defined services area and the types of
services provided. The information will assist the Department in identifying potential gaps in
provider capacity and consumer access to services, and is important as the Department develops
a need methodology for licensed home care services agencies. It will also be useful to the

Department’s oversight and surveillance functions.



This will be integral in improving the overall quality of services provided to individuals
who are receiving home care services.

Just as important, the information obtained from the licensed home care services agency
registration will improve consumer access to information about licensed home care services
agency availability. The information collected from the registration process will improve the
currency and accuracy of provider-related information on the DOH public website, giving
consumers meaningful information that can help them identify available options for home care
services. Additionally, the public website will identify those agencies who are registered with
the Department and those agencies who are not registered with the department, indicating their
compliance with 10 NYCRR § 766.9.

To comply with the registration requirement, licensed home care services agencies will
need to complete a section that will be added to the existing annual statistical report. These must
be submitted during the annual data collection period, which commences in August of the
preceding year of the registration deadline and ends by November 16,

The proposed changes will provide a benefit to current licensed home care services
agencies who complete the registration as required, as they will be listed on the public website as

being currently registered and active.

Costs to Regulated Parties:

The regulated parties (providers) are not expected to incur any additional costs as a result
of the proposed rule change. There are no additional costs to local governments for the
implementation of and continuing compliance with this amendment. There are no additional

costs to the Department of Health as a result of the proposed rule change.



Local Government Mandates:

The proposed amendment does not impose any new programs, services, duties or
responsibilities upon any county, city, town, village, school district, fire district or other special
district. The registration will be incorporated as part of the annual statistical reports already
required to be submitted by licensed home care services agencies. Therefore, the new state

regulation will require county operated agencies to complete one additional form.

Paperwork:
The registration will be incorporated as part of the annual statistical reports already
required to be submitted by licensed home care services agencies. Therefore, the new state

regulation will require one additional form to be completed.

Duplication:

The proposed rule is not duplicative of any known rules or regulations.

Alternatives:
There are no alternatives to this proposal, which is necessary to implement a legislative
enactment requiring licensed home care services agencies to register annually with the

Department.

Federal Standards:
This amendment does not exceed any minimum standards of the federal government for

the same or similar subject areas.



Compliance Schedule:

There are no significant actions which are required by the affected providers to comply
with the amendments, as the amendments ensure conformance with expectations that were
already in effect. Those licensed home care services agencies who are operational should
already be in compliance with the required annual statistical reports and should be readily able to
comply. The registration will be incorporated as part of the annual statistical reports already
required to be submitted by licensed home care services agencies. Therefore, the new state
regulation will require one additional form to be completed. A licensed home care services
agency that fails to submit a complete and accurate set of all required registration materials by
the annual deadline of November 16", established by the Commissioner of Health, is required to
pay a fee of $500 for each month or part thereof that the licensed home care services agency is
not registered. No licensed home care services agency shall be operated, provide nursing
services, home health aide services, or personal care services, or receive reimbursement from any
source for the provision of such services during any period of time on or after January 1, 2019,
unless it has registered for the current period. The regulations will be effective upon publication

of a Notice of Adoption in the New York State Register.

Contact Person:  Katherine Ceroalo
New York State Department of Health
Bureau of Program Counsel, Regulatory Affairs Unit
Corning Tower Building, Rm. 2438
Empire State Plaza
Albany, New York 12237
(518) 473-7488
(518) 473-2019 (FAX)
REGSQNA @health.ny.gov
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REGULATORY FLEXIBILITY ANALYSIS FOR SMALL BUSINESSES AND LOCAL
GOVERNMENTS
Effect of Rule:

Licensed home care services agencies, including those operated by county health
departments, provide health services in the home pursuant to Public Health Law Article 36.
There are currently 1,083 licensed operators providing home care services at 1,475 licensed sites.
Local governments will not be affected by this rule except to the extent that they operate licensed
home care services agencies; nor will small businesses be impacted in their routine cost of

conducting business.

Compliance Requirements:

Regulated parties are expected to be in compliance beginning on and after January 1,
2019. The proposed regulations will implement the new registration requirement for licensed
home care services agencies, which will be carried out through existing reporting mechanisms.
The registration process is a new requirement; however; the registration process will be
incorporated with existing statistical data collection requirements for licensed home care services
agencies which are required annually. Therefore, compliance requirements are minimal.

The Department does not intend to publish a small business regulation guide in
connection with this regulation. Although a number of licensed home care services agencies are
small businesses, the impact is expected to be minimal. Additional guidance will be posted on

the web as needed after the regulation is promulgated.



Professional Services:
No additional professional staff are expected to be needed as a result of the regulations.
Record keeping and compliance requirements could be handled by existing staff, as it is the

expectation that the administrator complete the registration.

Compliance Costs:
There are no capital costs associated with these proposed rules. Any costs are already

incurred by agencies under the existing regulations.

Economic and Technological Feasibility:

The Department has considered feasibility and believes there will be minimal, if any,
economic and technological impact. The registration will be incorporated as part of the annual
statistical reports already required to be submitted by licensed home care services agencies.
Therefore, the new state regulation should not affect the routine cost of doing business, unless

agencies have been non-compliant with existing requirements.

Minimizing Adverse Impact:
While the Department has considered the options of State Administrative Procedure Act
(SAPA) § 202-b(1) in developing this rule, flexibility does not exist for any particular entity

since the new requirements are consistent with requirements that are already in effect.

Small Business and Local Government Participations:

The Department will meet the requirements of SAPA § 202-b(6) in part by publishing a



notice of proposed rulemaking in the State register with a comment period. The Department has
not solicited input prior to publication as the proposed amendments are required by statute, do
not change existing procedures in any substantive manner and will, therefore, have no

deleterious effect on small businesses and local governments.

Rules that Either Establish or Modify a Violation or Penalties Associated with a Violation:

A licensed home care services agency which fails to submit a complete and accurate set
of all required registration materials by the deadline established by the Commissioner shall be
required to pay a fee of $500 for each month or part thereof that the licensed home care services
agency is in default. The statute allows for the LHCSA to register at any time, however, the fines
will continue to be incurred.

A licensed home care services agency that failed to register in the prior year by the
deadline of the current year shall not be permitted to register for the upcoming registration period
unless it submits any unpaid late fees.

A licensed home care services agency is prohibited from providing nursing services,
home health aide services, or personal care services, or receive reimbursement from any source
for the provision of such services during any period of time on or after January 1, 2019, unless it
has registered with the Department.

The Department shall institute proceedings to revoke the license of any licensed home
care services agency that fails to register for two annual registration periods, whether or not such
periods are consecutive. The Department shall have the discretion to pursue revocation of the
license of a licensed home care services agency on grounds that it evidences a pattern of late

registration over the course of multiple years.
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The registration will be incorporated as part of the annual statistical reports already
required to be submitted by licensed home care services agencies. Therefore, the new state
regulation will require one additional form to be completed. A licensed home care services
agency that fails to submit a complete and accurate set of all required registration materials by
the annual deadline of November 16" is required to pay a fee of $500 for each month or part
thereof that the licensed home care services agency is not registered. No licensed home care
services agency shall be operated, provide nursing services, home health aide services, or
personal care services, or receive reimbursement from any source for the provision of such
services during any period of time on or after January 1, 2019, unless it has registered for the

current period.
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STATEMENT IN LIEU OF RURAL AREA FLEXIBILITY ANALYSIS

All counties in New York State (NYS) have rural areas with the exception of seven (7)
downstate counties. Approximately 80% of licensed home care services agencies are licensed to
serve counties with rural areas. No rural area flexibility analysis is required pursuant to § 202-
bb(4)(a) of SAPA. The proposed amendment does not impose an adverse impact on facilities in
rural areas and it does not impose additional reporting, record keeping or other compliance
requirements on facilities in rural areas. The proposed amendment to require licensed home care
agencies to complete registration seeks information regarding operational agencies and to assure

home care availability in rural areas as an alternative to institutional care.
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STATEMENT IN LIEU OF

JOB IMPACT STATEMENT

A Job Impact Statement for these amendments is not being submitted because it is
apparent from the nature and purposes of the amendments that they will not have a substantial

adverse impact on jobs and/or employment opportunities.
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Pursuant to the authority vested in the Public Health and Health Planning Council and
Commissioner of Health by sections 2803(2)(a) and 2805-y(4) of the Public Health Law,
sections 405.9, 405.18, 405.19, 405.20, 407.5, and 751.5 of Title 10 of the Official Compilation
of Codes, Rules and Regulations of the State of New York (NYCRR) are hereby amended, to be

effective upon filing of a Notice of Adoption in the New York State Register:

Subparagraph (ii) of paragraph (11) of subdivision (b) of section 405.9 of Title 10 is amended to

read as follows:

(i1) If a patient eligible for transfer to a hospital operated by the Veteran's Administration
requests such transfer, hospital staff shall make such arrangements. Transfer shall be effected in

accordance with paragraph [(g)(7)] (h)(7) of this section.

Subdivision (g) is relettered as (h) and a new subdivision (g) is added to section 405.9 of Title 10

to read as follows:

(2) Human Trafficking. The hospital shall provide for the identification, assessment, and

appropriate treatment or referral of individuals who are suspected to be human trafficking

victims, as that term is defined in section 483-aa of the Social Services Law and used in Article

10-D of the Social Services Law. The hospital shall establish and implement written policies and

procedures, which shall apply to all service units of the hospital and. at a minimum, shall meet

the following requirements:




(1) Policies and procedures shall provide for the identification, assessment., and appropriate

treatment or referral of individuals who are suspected to be human trafficking victims:

(2) In the case of individuals who are suspected to be human trafficking victims and are under

eighteen years old, policies and procedures shall provide for the reporting of such persons as an

abused or maltreated child if required under Title 6 of Article 6 of the Social Services Law:

(3) The hospital shall inform individuals who are suspected to be human trafficking victims of

services that may be available, including those referenced in Article 10-D of the Social Services

Law. Referrals also may be made to other health care providers, appropriate state agencies,

and/or other providers of services as appropriate. Such information may be provided verbally

and/or in writing as appropriate;

(4) The hospital shall post the human trafficking hotline poster issued by the National Human

Trafficking Resources Center, or a variation of such poster created by the Office of Temporary

and Disability Assistance (OTDA) consistent with section 483-ff of the Social Services Law.,

whichever OTDA makes available on its website. Posters shall be placed in conspicuous

locations near primary public entrances and where other posters and notices are posted; and

(5) The hospital shall establish and implement training, which may be incorporated into current

training programs, for all individuals licensed or certified pursuant to Title 8 of the Education

Law who provide direct patient care, and for all security personnel, regarding the policies and

procedures established pursuant to this subdivision. Such training shall include training in the




recognition of indicators of a human trafficking victim and the responsibilities of such personnel

in dealing with persons suspected as human trafficking victims.

Subdivision (h) of section 405.9 of Title 10 is relettered as (i) and subparagraph (ii) of paragraph
(7) of the former subdivision (g), now relettered as subdivision (h), of section 405.9 of Title 10 is

amended to read as follows:

(i1) Patients discharged from the hospital by their attending practitioner shall not be permitted to
remain in the hospital without the consent of the chief executive officer of the hospital except in

accordance with provisions of subdivision [(h)] (i) of this section.

Subparagraph (vi) of paragraph (2) of subdivision (b) of section 405.18 of Title 10 is amended to

read as follows:

(vi) In accordance with the provisions of section [405.9(g)] 405.9(h) of this Part, rehabilitation
therapy staff shall work with the attending practitioner, the nursing staff, other health care
providers and agencies as well as the patient and the family, to the extent possible, to assure that
all appropriate discharge planning arrangements have been made prior to discharge to meet the

patient's identified needs.

New paragraph (6) is added to subdivision (c¢) of section 405.19 of Title 10 to read as follows,

and existing paragraphs (6) through (10) are renumbered (7) through (11):



(6) The emergency service shall provide for the identification, assessment., and appropriate

treatment or referral of individuals who are suspected to be human trafficking victims, as

described in subdivision (g) of section 405.9 of this Part.

Paragraph (5) of subdivision (c) of section 405.20 of Title 10 is amended, paragraph (6) is

renumbered (7) and a new paragraph (6) is added to read as follows:

(5) identification, assessment, and referral of individuals with documented substance use
disorders or who appear to have or be at risk for substance use disorders, as that term is defined
in section 1.03 of the Mental Hygiene Law, as described in subdivision (f) of section 405.9 of

this Part; [and]

(6) compliance with the human trafficking provisions pertaining to the identification, assessment,

and appropriate treatment or referral of individuals who are suspected to be human trafficking

victims, as described in subdivision (g) of section 405.9 of this Part: and

Paragraph (6) of subdivision (b) of section 407.5 of Title 10 is amended to read as follows:

(6) Discharge/transfer. Hospitals shall comply with the provisions of paragraph (1) of
subdivision [(h)](1) of section 405.9 of this Title concerning discharge/transfer. In addition,

PCHs and CAHs shall comply with the following:

%k %k %k



A new paragraph (8) is added to subdivision (a) of section 751.5 of Title 10, and paragraphs

(8) through (16) are renumbered (9) through (17), to read as follows:

(8) the identification, assessment., and appropriate treatment or referral of individuals who are

suspected to be human trafficking victims, as that term is defined in section 483-aa of the Social

Services Law and used in Article 10-D of the Social Services Law: training in the recognition of

indicators of a human trafficking victim and the responsibilities of such personnel in dealing with

persons suspected as human trafficking victims, the reporting of individuals who are suspected to

be human trafficking victims and are under eighteen years old as abused or maltreated children if

required under Title 6 of Article 6 of the Social Services Law: and the posting of the human

trafficking hotline poster issued by the National Human Trafficking Resources Center, or a

variation of such poster created by the Office of Temporary and Disability Assistance (OTDA)

consistent with section 483-ff of the Social Services Law, whichever OTDA makes available on

its website, in conspicuous locations near primary public entrances and where other posters and

notices are posted:




REGULATORY IMPACT STATEMENT
Statutory Authority:

Public Health Law (PHL) § 2803(2)(a) authorizes the Public Health and Health Planning
Council (PHHPC) to adopt and amend rules and regulations, subject to the approval of the
Commissioner of Health (Commissioner), to implement PHL Article 28 and establish minimum
standards for health care facilities.

PHL § 2805-y(4) authorizes the Commissioner to issue regulations, in consultation with
the Office of Temporary and Disability Assistance (OTDA) and the Office of Children and
Family Services (OCFS), to implement the section, which requires “subject facilities” (general
hospitals, public health centers, diagnostic centers, treatment centers, or outpatient departments)
to develop, maintain, and train staff in policies and procedures for the identification, assessment,

treatment, and referral of human trafficking victims.

Legislative Objectives:

This proposal will implement PHL § 2805-y, added by Chapter 408 of the Laws of 2016,
to require general hospitals and diagnostic and treatment centers (D&TCs), which encompass the
entities referenced as “subject facilities” in the statute, to establish policies and procedures for
the identification, assessment, treatment, and referral of human trafficking victims and to train
staff in such policies and procedures. The policies and procedures must include the posting of a
human trafficking hotline poster consistent with the objectives of Social Services Law (SSL) §
483-ff, added by Chapter 311 of the Laws of 2016.

As explained below, a 2007 law established new crimes related to human trafficking and

made various health and social services available to victims. More recent enactments reflect a



legislative desire to combat this growing issue by requiring that general hospitals and D&TCs
adopt procedures to identify victims, treat and/or refer them for other services as appropriate, and

post a hotline number in public areas where victims may be present.

Needs and Benefits:

The scale of the human trafficking problem constitutes a public health crisis impacting
people and their families throughout New York. Legislation enacted in 2007 greatly expanded
the tools available to address the issue, but human trafficking nevertheless remains prevalent. A
recent study found that 69 percent of survivors surveyed indicated they had accessed health care
services at some point during their trafficking. Chapter 408 of the Laws of 2016 recognized this
additional opportunity to support human trafficking victims by requiring general hospitals and
D&TCs to establish and implement policies to identify, assess, and treat or refer individuals
suspected of being victims. Similarly, Chapter 311 of the Laws of 2016 sought to publicize
information about resources for human trafficking victims in public areas where victims are
likely to be present, including hospitals and clinics.

The New York State Anti-Trafficking Statute, Chapter 74 of the Laws of 2007, was
enacted in light of the growing problem of human trafficking for “forced labor, involuntary
domestic servitude, or sexual exploitation.” The sponsor’s memorandum noted that victims —
frequently children — may be trafficked within or into the United States and New York often
serves as a hub of such activity. Among other things, the law added Penal Law §§ 135.35 and
230.34 to establish the crimes of labor trafficking and sex trafficking, respectively.

The 2007 enactment, as amended in 2015, also added SSL Article 10-D providing for

services to human trafficking victims. SSL § 483-aa(a) defines a “human trafficking victim” as a



victim of sex trafficking or labor trafficking under the above-referenced Penal Law sections.
SSL § 483-bb provides that OTDA may contract with non-governmental entities to make
available services, including case management, emergency temporary housing, health care,
mental health counseling, and drug addiction screening and treatment, to “pre-certified” human
trafficking victims. SSL § 483-aa(b) defines “pre-certified victim of human trafficking” as a
person with a pending application for federal certification as a victim of a severe form of
trafficking in persons as defined in section 7105 of title 22 of the United States Code
(Trafficking Victims Protection) but has not yet obtained such certification, or a person who has
reported a crime to law enforcement and it reasonably appears to law enforcement that the
person is such a victim.

SSL § 483-cc sets forth procedures for confirming an individual’s status as a human
trafficking victim. Under that section, a law enforcement agency or district attorney’s office that
encounters a person who reasonably appears to be a human trafficking victim must notify OTDA
and the Division of Criminal Justice Services (DCJS) that the individual may be eligible for
services under SSL Article 10-D. To activate this process, a law enforcement agency or district
attorney’s office must use the New York State Referral of Human Trafficking Victim Form

available on the OTDA website at http://otda.ny.gov/programs/bria/trafficking.asp. Providers of

social or legal services designated by an applicable state agency (OTDA, the Office for the
Prevention of Domestic Violence, or the Office of Victim Services) that encounter a person who
reasonably appears to be a human trafficking victim may submit the form if the individual
consents.

Upon receipt of the form, DCIJS, in consultation with OTDA and the referring agency or

office, assesses whether the person meets the criteria for certification as a victim of a severe form


http://otda.ny.gov/programs/bria/trafficking.asp

of trafficking in persons as defined in 22 U.S.C. § 7105 or appears to be otherwise eligible for
any federal, state or local benefits and services. If so, OTDA reports such finding to the victim
and the referring entity and may assist the victim in receiving services. This finding is referred
to as “confirmation” as a victim of human trafficking.

Chapter 311 of the Laws of 2016 added a new SSL § 483-ff requiring OTDA to make
available on its website the hotline poster issued by the National Human Trafficking Resources
Center (NHTRC) or a version created by OTDA. The section provides for OTDA to consult
with other state agencies to encourage that the posters be placed where human trafficking victims
may be present, including hospitals and urgent care centers, in conspicuous places near primary
public entrances or where posters and notices are customarily placed.

Chapter 408 of the Laws of 2016 added new PHL § 2805-y to require “subject facilities”
to establish and implement policies and procedures pertaining to victims of human trafficking.
New PHL § 2805-y(1) defines key terms such as “subject facilities,” defined to mean general
hospitals, public health centers, diagnostic centers, treatment centers or outpatient departments,
and provides that the requirements of PHL § 2805-y applies to all service units that include
emergency services, pediatrics, obstetrics and gynecology, orthopedics, internal medicine, family
medicine, radiology, surgery, psychiatry and dental services to the extent the facility maintains a
dental clinic, center, or department on site of the facility.

New PHL § 2805-y(2) requires subject facilities to establish and implement written
policies and procedures for the identification, assessment, and appropriate treatment or referral of
persons suspected of being human trafficking victims, as that term is defined by SSL § 483-aa.

Further, policies and procedures must provide for referral of human trafficking victims under the



age of 18 to the Statewide Central Register of Child Abuse and Maltreatment (SCR) established
pursuant to SSL Title 6, Article 6 if required by that law.

New PHL § 2805-y(3) also requires subject facilities to require all “subject facility
personnel” — defined as nursing, medical, social work and other clinical care personnel as well as
security personnel — to complete training regarding such policies and procedures. This must
include training in the recognition of indicators of a human trafficking victim and the
responsibilities of such personnel in dealing with persons suspected of being victims.

Finally, new PHL § 2805-y(4) authorizes the Commissioner to identify organizations or
providers that could provide training for general hospitals consistent with the new provisions.
The subdivision also authorizes the issuance of regulations, in consultation with OTDA and
OCFS, as necessary to carry out the new section.

Consistent with these requirements, this proposal will amend 10 NYCRR §§ 405.9,
405.19, 405.20, and 751.5 to require general hospitals and D&TCs to establish written policies
and procedures for the identification, assessment, and appropriate treatment or referral of
individuals who are or appear to be a human trafficking victim and train staff in such policies
and procedures. Referrals may be provided verbally and/or in writing as appropriate. Policies,
procedures and training must include information about the referral process overseen by OTDA
and DCJS. While the proposed regulations do not mandate that hospitals and D&TCs use the
New York State Referral of Human Trafficking Victim Form, they are strongly encouraged to do
so when they can secure the victim’s consent.

In addition, there are other sources of assistance that the victim can be referred to, such as
the NHTRC hotline, that provide confidential assistance to those victims who do not feel

comfortable being referred to OTDA and DCJS. Further, the proposed regulation requires
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posting of the NHTRC hotline poster or other variation developed by OTDA in conspicuous
locations, which is consistent with the objectives of SSL § 483-ff. The poster designated for

such purpose by OTDA is available at http://otda.ny.gov/programs/bria/trafficking.asp.

Under the law, policies and procedures and training must also include the reporting of
human trafficking victims under 18 years of age to the SCR if required under SSL Title 6, Article
6. Medical and hospital personnel already serve as mandated reporters who are required to make
reports to the SCR if they suspect child abuse or maltreatment. As reiterated by Chapter 408, if
an individual appears to be a human trafficking victim under the age of 18, mandated reporters in

hospitals and D&TCs must make a report if required under SSL Title 6, Article 6.

COSTS:
Costs to Private Regulated Parties:

While current regulations do not specifically refer to individuals who are human
trafficking victims, general hospitals and D&TCs are already required to have written policies
and procedures for various operational requirements, train staff in such policies and procedures,
and refer patients to appropriate follow-up care. The proposed regulations do require additional
effort to ensure that the policies and training include the identification, assessment, and
appropriate treatment or referral of individuals who are suspected victims of human trafficking,
consistent with PHL § 2805-y. However, the additional costs are expected to be minimal given
the existing training infrastructure in general hospitals and D&TC’s. In addition, these efforts are
expected to assist individuals in obtaining treatment critical for their overall health and well-
being and could help such individuals avoid future emergency room visits and hospital

admissions. Therefore, the cost of implementing the proposed regulations is likely to be offset
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by a reduction in care provided at no, or low, cost to victims of human trafficking.

Costs to Local Government:
This proposal will not impact local governments unless they operate a general hospital or

a D&TC, in which case the impact would be the same as outlined above for private parties.

Costs to the Department of Health:
The proposed regulatory changes will not result in any additional costs to the

Department.

Costs to Other State Agencies:

The proposed regulatory changes may result in additional costs to other state agencies if
referrals increase and more victims access available services, but this would be consistent with
the objectives of the statute. OTDA, OCFS, and DCJS have existing materials related to human

trafficking available on their websites.

Local Government Mandate:
The proposed regulations do not impose any new programs, services, duties or
responsibilities upon any county, city, town, village, school district, fire district or other special

district, unless such local government operates a hospital or D&TC.
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Paperwork:
General hospitals and D&TCs are already required to establish written policies and
procedures related to various operational requirements, train staff, and refer patients. Therefore,

the proposed regulations should not significantly increase their paperwork.

Duplication:

Existing regulations require hospitals to make appropriate referrals for patients to a
variety of services, but do not specifically reference human trafficking victims. There otherwise
are no relevant State or federal regulations which duplicate, overlap or conflict with the proposed

regulations.

Alternatives:
There are no alternatives to the proposed regulations related to hospital policies and
procedures, which are necessary to implement the provisions of PHL § 2805-y, added by Chapter

408 of the Laws of 2016, and SSL § 483-ff, added by Chapter 311 of the Laws of 2016.

Federal Standards:
There are currently no federal requirements for hospitals to adopt policies and procedures

for the identification, assessment, treatment, and referral of human trafficking victims.

Compliance Schedule:

The regulations will be effective upon publication of a Notice of Adoption in the New

York State Register.
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Contact Person:

Katherine Ceroalo

New York State Department of Health

Bureau of Program Counsel, Regulatory Affairs Unit
Corning Tower Building, Room 2438

Empire State Plaza

Albany, New York 12237

(518) 473-7488

(518) 473-2019 (FAX)

REGSQNA @health.ny.gov
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REGULATORY FLEXIBILITY ANALYSIS
FOR SMALL BUSINESSES AND LOCAL GOVERNMENTS
Effect of Rule:
The proposed regulatory provisions related to human trafficking will apply to all general
hospitals and diagnostic and treatment centers (D&TCs) in New York State. This proposal will
not impact local governments or small business unless they operate a general hospital or D&TC,

in which case the requirements will be the same as for those entities.

Compliance Requirements:

These regulations will require general hospitals and D&TCs to develop, maintain and
disseminate written policies and procedures for the identification, assessment, and appropriate
treatment or referral of victims of human trafficking. These facilities will be required to train
their licensed and certified clinical staff members as well as security staff members in such
policies and procedures. In addition, the policies must incorporate the posting of a poster with
human trafficking hotline information, available on the Office of Temporary and Disability

Assistance website, in conspicuous places.

Professional Services:

While the current regulations do not specifically refer to individuals who are human
trafficking victims, general hospitals and D&TCs are already required to establish written
policies and procedures related to various operational requirements, train staff in such policies

and procedures and refer patients to appropriate follow-up care. As such, the Department
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anticipates that no additional professional services will be required for general hospitals and

D&TCs to comply with this proposed regulation.

Compliance Costs:

While the current regulations do not specifically refer to individuals who are or may be
victims of human trafficking, general hospitals and D&TCs are already required to have written
policies and procedures related to various operational requirements, train staff in such policies
and procedures and refer patients to appropriate follow-up care. The proposed regulations do
require additional effort to ensure that the policies and training include the identification,
assessment and referral of individuals who are suspected victims of human trafficking, consistent
with the requirements of PHL § 2805-y. However, the additional costs are expected to be
minimal given the existing training infrastructure in general hospitals and D&TC’s. In addition,
these efforts are expected to assist individuals in obtaining treatment critical for their overall
health and well-being and could help such individuals avoid future emergency room visits and
hospital admissions. Therefore, the cost of implementing the proposed regulations is likely to be

offset by a reduction in care provided at no, or low, cost to victims of human trafficking.

Economic and Technological Feasibility:

This proposal is economically and technically feasible. Although existing regulations do
not specifically refer to human trafficking victims, general hospitals and diagnostic and treatment
centers are already required to establish written policies and procedures related to various
operational requirements, train staff in such policies and procedures and refer patients to

appropriate follow-up care.
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Minimizing Adverse Impact:

The impact of this proposal is expected to be minimal as general hospitals and D&TCs
are already required to have written policies and procedures related to various operational
requirements, train staff in such policies and procedures and refer patients to appropriate follow-
up care.

To assist hospitals and D&TCs with the development of their policies, procedures and
training materials, several state agencies have provided resources that are free of charge to the

public. For example:

e A course entitled "NYSDOH Human Trafficking Awareness Training," available on the
Department's NY LearnsPH.com Learning Management System at
https://www.nylearnsph.com/public;

e Materials on human trafficking on the OTDA website at
https://otda.ny.gov/programs/bria/trafficking.asp;

e Materials on human trafficking on the OCFS website at
http://ocfs.ny.gov/main/humantrafficking/default.asp;

e Materials on human trafficking on the website of the Division of Criminal Justice
Services http://www.criminaljustice.ny.gov/pio/humantrafficking/humantrafficking.htm

In addition, these efforts are expected to assist individuals in obtaining treatment critical
for their overall health and well-being and could help such individuals avoid future emergency
room visits and hospital admissions. Therefore, the cost of implementing the proposed
regulations is likely to be offset by a reduction in care provided at no, or low, cost to victims of

human trafficking.

Small Business and Local Government Participation:
Organizations representing health care providers and other stakeholders, including

organizations whose members include general hospitals or diagnostic and treatment centers that
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are operated by local governments or that constitute small businesses, were consulted on the

proposed regulations.

Cure Period:

Chapter 524 of the Laws of 2011 requires agencies to include a “cure period” or other
opportunity for ameliorative action to prevent the imposition of penalties on a party subject to
enforcement when developing a regulation or explain in the Regulatory Flexibility Analysis why
one is not included. As this proposed regulation does not create a new penalty or sanction, no

cure period is necessary.
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RURAL AREA FLEXIBILITY ANALYSIS
Types and Estimated Numbers of Rural Areas:
This rule applies uniformly throughout the state, including rural areas. Rural areas are
defined as counties with a population less than 200,000 and counties with a population of
200,000 or greater that have towns with population densities of 150 persons or fewer per square

mile. The following 43 counties have a population of less than 200,000 based upon the United

States Census estimated county populations for 2010 (http://quickfacts.census.gov).

Approximately 17% of small health care facilities are located in rural areas.

Allegany County
Cattaraugus County
Cayuga County
Chautauqua County
Chemung County
Chenango County
Clinton County
Columbia County
Cortland County
Delaware County
Essex County
Franklin County
Fulton County
Genesee County

Greene County
Hamilton County
Herkimer County
Jefferson County
Lewis County
Livingston County
Madison County
Montgomery County
Ontario County
Orleans County
Oswego County
Otsego County
Putnam County
Rensselaer County
Schenectady County

Schoharie County
Schuyler County
Seneca County

St. Lawrence County
Steuben County
Sullivan County
Tioga County
Tompkins County
Ulster County
Warren County
Washington County
Wayne County
Wyoming County
Yates County

The following counties have a population of 200,000 or greater and towns with

population densities of 150 persons or fewer per square mile. Data is based upon the United

States Census estimated county populations for 2010.

Albany County
Broome County
Dutchess County
Erie County

Monroe County
Niagara County
Oneida County
Onondaga County
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There are 47 general hospitals, approximately 90 diagnostic and treatment centers, 159

nursing homes, and 92 certified home health agencies in rural areas.

Reporting, Recordkeeping, Other Compliance Requirements and Professional Services:
The proposed regulation is applicable to those general hospitals and diagnostic and
treatment centers located in rural areas and is expected to impose only minimal costs upon
hospitals, which are already required to establish written policies and procedures related to
various operational requirements, train staff in such policies and procedures and refer patients to
appropriate follow-up care. Because the proposed regulatory requirements can be incorporated
into existing processes, they are not expected to substantially increase the administrative burden

on these entities.

Costs:

While the current regulations do not specifically refer to individuals who may be victims
of human trafficking, general hospitals and diagnostic and treatment centers (D&TCs) are
already required to have written policies and procedures related to various operational
requirements, train staff in such policies and procedures and refer patients to appropriate follow-
up care. The proposed regulations do require additional effort to ensure that the policies and
training include the identification, assessment and referral of individuals who are suspected
victims of human trafficking, as well as the provision of information related to appropriate
services, consistent with the requirements of the statute. However, the additional costs are
expected to be minimal given the existing training infrastructure in general hospitals and

D&TC’s. In addition, these efforts are expected to assist individuals in obtaining treatment
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critical for their overall health and well-being and could help such individuals avoid future
emergency room Vvisits and hospital admissions. Therefore, the cost of implementing the
proposed regulations is likely to be offset by a reduction in care provided at no, or low, cost to

victims of human trafficking.

Minimizing Adverse Impact:

The impact of this proposal is expected to be minimal as general hospitals and D&TCs
are already required to have written policies and procedures related to various operational
requirements, train staff in such policies and procedures and refer patients to appropriate follow-
up care.

To assist hospitals and D&TCs with the development of their policies, procedures and
training materials, several state agencies have provided resources that are free of charge to the

public. For example:

e A course entitled "NYSDOH Human Trafficking Awareness Training," available on the
Department's NY LearnsPH.com Learning Management System at
https://www.nylearnsph.com/public;

e Materials on human trafficking on the OTDA website at
https://otda.ny.gov/programs/bria/trafficking.asp;

e Materials on human trafficking on the OCFS website at
http://ocfs.ny.gov/main/humantrafficking/default.asp;

e Materials on human trafficking on the website of the Division of Criminal Justice
Services http://www.criminaljustice.ny.gov/pio/humantrafficking/humantrafficking.htm

In addition, these efforts are expected to assist individuals in obtaining treatment critical
for their overall health and well-being and could help such individuals avoid future emergency
room visits and hospital admissions. Therefore, the cost of implementing the proposed

regulations is likely to be offset by a reduction in care provided at no, or low, cost to victims of
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human trafficking.

Rural Area Participation:

Organizations that include as members general hospitals and D&TCs located in rural

areas were consulted on the proposed regulations.
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STATEMENT IN LIEU OF JOB IMPACT STATEMENT
No job impact statement is required pursuant to section 201-a(2)(a) of the State
Administrative Procedure Act. No adverse impact on jobs and employment opportunities is

expected as a result of these proposed regulations.

23



SUMMARY OF EXPRESS TERMS
Pursuant to the authority vested in the Public Health and Health Planning Council and the
Commissioner of Health by section 573 of the Public Health Law, Part 19 of Title 10 (Health) of
the Official Compilation of Codes, Rules and Regulations of the State of New York is amended,
to be effective upon publication of a Notice of Adoption in the New York State Register, as

follows:

Section 19.1 is amended to include definitions for “assistant director,” “board certified,” “earned

29 ¢¢

doctoral degree,” “training,” and “experience.” The definitions of “acceptable laboratory” and
“category” are also revised and clarified. Section 19.1 is further revised to expressly recognize

physicians and dentists who are licensed in the countries in which they practice as being able to

qualify as directors or assistant directors of clinical laboratories or blood banks.

Section 19.2 is amended to recognize additional accrediting boards for purposes of certifying that
applicants meet the educational and training requirements needed to be a director or assistant

director of a clinical laboratory or blood bank.

Section 19.3 is amended to provide the Department more flexibility in updating the certificate of
qualification categories. Amendments to this section will also allow the Department to issue
certificates of qualification with limitations based on an applicant’s specific experience. In
addition, this section is amended to include additional director responsibilities, such as ensuring
staff competency, specifying in writing the responsibilities and duties of all laboratory personnel,

having standard operating procedure manuals, and participating in acceptable proficiency testing.



Section 19.4 is amended for clarity and to remove references to New York City laboratory

permits, which are obsolete.



Pursuant to the authority vested in the Public Health and Health Planning Council and the
Commissioner of Health by section 573 of the Public Health Law, Part 19 of Title 10 (Health) of
the Official Compilation of Codes, Rules and Regulations of the State of New York is amended,
to be effective upon publication of a Notice of Adoption in the New York State Register, as

follows:

19.1 Definitions.

(a) [Clinical laboratory director] Director means the individual responsible for administration of

the technical and scientific operation of a clinical laboratory or blood bank, including supervision
of test procedures, the reporting of results, and the duties and responsibilities specified in section

19.3 of this Part. If a clinical laboratory or blood bank employs more than one director, the

laboratory owner(s) shall designate in writing one such individual as the director of record for

the laboratory.

(b) Assistant director means a director who has been designated by the owner(s) of the laboratory

as having shared responsibility with a director for the technical and scientific operation of the

clinical laboratory or blood bank in one or more categories and/or subcategories.

[(b)] (c) Acceptable laboratory means [a clinical laboratory or blood bank of a hospital, health
department, university, medical research institution, independent clinical laboratory or blood
bank, or other facility providing equivalent training and/or experience in patient specimen
testing, which has a director who meets or would meet the requirements of this Part and which
meets or would meet the commissioner’s standard as outlined in Part 58 of this Title.] a facility,

operating lawfully. that meets the definition of a clinical laboratory or blood bank as defined in

Section 571 of the Public Health Law and which has a director who meets or would meet the




requirements of this Part. including the anatomic and clinical pathology facilities of a hospital or

health department. a clinical testing unit of a university or medical research institution, an

independent clinical laboratory or blood bank. a privately operated forensic testing laboratory, or

a facility providing training and/or experience in the testing of human specimens.

[(©)] (d) Accredited means having the approval (accreditation) conferred on schools, institutions
or programs by an accrediting agency or association recognized by the United States Secretary of

Education and verified as such by the [commissioner] department.

[(d)] (e) Physician means a physician who is licensed and currently registered to practice
medicine in New York State or in the state or the country in which he or she practices and is not

subject to any disciplinary or non-disciplinary order by the applicable state or country except as

otherwise allowed by the department.

[(e)] (f) Dentist means a dentist who is licensed and currently registered to practice dentistry in

New York State or in the state or the country in which he or she practices and is not subject to

any disciplinary or non-disciplinary order by the applicable state or country except as otherwise

allowed by the department.

[(D)] (g) Certificate of qualification means a credential issued by the department to applicants

[meeting] determined by the department to meet the requirements set forth in this Part.

[(g)] (h) Grandfathered laboratory director means a laboratory director wh