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STATE OF NEW YORK : DEPARTMENT OF HEALTH 
-------------------------------------------x 
In the Matter of an Appeal , pursuant to 
10 NYCRR § 415 . 3, by 

Appellant, 

from a determination by 

FORDHAM NURSING AND REHABILITATION CENTER, 

Respondent, 

to discharge him from a residential health 
care facility. 
-------------------------------------· -----x 

DECISION 

The Fordham Nursing and Rehabilitation Center ("Facility") 

("Resident"}. The Resident appealed the Facility ' s 

proposed discharge . On September 6~ 2018 , a hearing was held before 

WILLIAM J . LYNCH, ESQ . , ADMINISTRATIVE LAW JUDGE . 

The hearing was held in accordance with t he Publ i c Heal th Law 

of the State of New York ; Part 415 in Volume 10 of t he Official 

Comp i lation of Codes , Rules and Regulations of the State of New 

York ("NYCRR"); Part 483 of t h e United St a t es Code of Federal 

Regulations ("CFR"); the Ne w York State Administrative Procedure 

Act (" SAPA"}; a nd 10 NYCRR Part 51 . 

Evidence was received and witnesses were examined . An audio 

recording of t h e proceeding was made . The hearing was held at the 



Facility locat ed at 2678 Kingsbr i dge Terrace, Bronx, New York. The 

fol lowing i ndividuals were present for the hearing: 

Resident; J essica Luperon, Direct o r o f Social Work; Liana 

Rut enberg-Diaz, Administ rator , Ami t Saxena , M. D. , Medica l 

Director ; Tiara Toler, O.T . Assistant; Pooja Nanwani, P . T .; and 

Boris Lip in, Ass is tant Administrator . 

STATEMENT OF THE CASE 

The Facility issued a determination proposing to discharge 

the Resident effective 2018. The stat ed reason f or the 

discharge was tha t the Resident's heal th had improved suffi cient l y 

so that he no longer required the servi ces of t he Facility . The 

Resident filed a timely request f or an appeal of t he discharge 

decision and has r emai ned in t he Facility pending this 

determi nat ion. 

STATEMENT OF ISSUES 

The issues to be determined in this proceeding are whether 

the Facility has es tab lished a basis which permit s the Resident's 

discharge from t he Facility and whether the proposed discharge 

plan is appropriate . The Facility has the burden of provi ng its 
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case by substantial evidence . (1 0 NYCRR § 41 5 . 3 [h) [2 ] [i ii ] , SAPA 

§ 306[ 1 ] ) ; 

FINDI NGS OF FACT 

The following Findi ngs o f Fact were made after a review of 

the entire record in this matter . Citat i ons in par entheses refer 

to t es~imony or exhibits . These citati ons represent evidence found 

p ersuasive in arriving at a particul ar findin g . Conf l i c ting 

evidence , if any, was consider ed· and rejected in favor of the cited 

evi dence. 

1 . The Resident is a 

the Facil ity on 

a ntib i otics and 

Recordi ng@ 6i00). 

ear- o l d male who was admitted to 

2018 fo'r the admin istration of 

rehabilitation . (Facility Ex. 1; 

2. The Resident no longer requ i res ■ antibiotics, and he 

independent l y performs all activ ities o f daily l i v i ng . (Faci l ity 

Ex . 2; Recording@ 45:45). 

3 . The Facility ' s interdisciplinary care t eam de t ermihed 

that the Resident no long.er r equire d skilled nursing services and 

could saf e l y be dischar ged . (Faci l i ty Ex . 2 ; Recordi ng@ 12:15). 

3 

i 

! 
t 
l 
i 
l 
i 



4 . The Res i dent ' s attending physician determined t hat the 

Resident was medically s t able and ~greed ~ i t h the discharge p l an . 

(Facil i ty Ex. 1; Reco rding@ 42:00) . 

. 5 . 0 ·2018 , the Facilit y issued a discharge notice 

to t he Resident which proposes discharge t o the 

Shelter l ocat e d 

(Facility Ex. 2, 3). 

- ANALYSIS AND CONCLUSIONS 

A r es i dent may onl y be discharged pur suant to specitic 

provisions of t he Department of -Health Rules a nd Regulat i ons. (10 

NYCRR 415 . 3[h] (1 ) ) . The Facility al l eged that the Resident's 

disch a rge is permissible pursuant to 10 NYCRR. 415 (h) (1) (i) (a) (2) , 

which states: 

.The transfer 
because the 
suffi c i ent l y 
the ser v ices 

or discharge i s appropria te 
residen t ' s .heal th has improved 
so the resident no l onger needs 
provide d by the f aci l ity . 

The Facility off e r ed the testimony of a physician , a physical 

therapist, an occupational therapist, and a social worker to 

establish tha t there is n o reason for the Resident to remain in a 

s killed nursing faci lity. After completing a course of 

antibiotics and a program .o f r e h a bilitation, the Reside n:t can 

independently perform all act ivities of dai l y l ivi ng . 
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The Resident asked t o remain i n the Facility because he wants 

to r eceive additional physical therapy and has 

medica l conditions; however, the t estimony of the physical 

therapi st establ ished t hat the Res i dent has met his rehabilitation 

goals and the testimony of. t ·he physician established that the 

Resident can obt ain any required f ol l ow up medical care as an 

outpatient. 

Since t he Resident had previously been placed by the 

the Facility contacted 

- and was informed t hat the Resident 's case has been transferred 

to the Shelter . The Director o f Soci al Work 

testified that a d i scharge packet containing a l l required medica l 

informat ion will be sent to - prior to the Resident 's d i scharge, 

and that the Res ident will have a n assigned caseworkei t o assist 

the Resident with the transition . 

Based upon the evidence produced a t the hearing, I find t hat 

the Resident no long e r needs to reside in a skilled nursing 

f acility and that he can obtain any required f ol l ow-up medica l 

care on an outpatient basis whi l e living in the community . 
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DECISION AND ORDER 

1. The Facility is authorized to discharge the Resident in 

accordance with its discharge plan. 

2. This decision may be appealed to a court of competent 

jurisdiction pursuant to Article 78 of the New York Civil Practice 

Law and Rules (CPLR). 

DATED: Albany, New York 
September 7, 2018 
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