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STATE OF NEW YORK: DEPARTMENT OF HEALTH 
------------------------ -------------------x 
In t~e Matter of an Appeal , pursuant to 
10 NYCRR § 415.3 , by 

Appellant, 

from a determination by 

WATERVILLE RESIDENTIAL CA.RE CENTER, 

Respondent, 

to discharge him from a residential health 
facility 

. ' 

----- - ------ - -- - - --------------------------x 

DECISION 
AND ORDER 

On 2016 , Waterville Residential Care Center ("the 

Facility") transferred (" the Resident") . to -

at - (' located in - The 

Resident has a , and h is 

- is his health care proxy . On - ■, 2017 , Ms . -

contacted the New York State . Hea lth Department's hotline to request 

the commencement of this appeal . On June 27 , 2017 , a hearing on 

the appeal was held before William J . Lynch, Esq ., Administrative 

Law Judge . 

The hearing was held in accordance with t he Public Health Law 

of t he State of New York ; Part 415 of Volume 10 of the Official 

Compilation of Codes·, Rules and Regulations of the State of New 

York ( "NYC RR") ; Part 4 8 3 of the lJni ted States Code of Federal 



Regulations ("CFRu); the New Yor k State Adminis t rative Procedure 

Act {"SAPAn); and 10 NYCRR Part 51. 

The hearing was held at the Facility. Evidence was received, 

witnesses were sworn or affirmed and examined. An audio recording 

of the proceedings was made. At the conclusion of the testimony, 

a dec i sion and order was made on the record requiring the Facility 

to readmit the Resident . This written decision confirms the ora l 

decision and order made on June 27 , 2017 . 

ISSUES 

The issues to be determined in this proceeding are whether 

the Facil i ty's discharge of the Resident was necessary and the 

discharge plan was appropria t e. The Facility has the burden of 

proof and must prove i ts case by substantial evidence . (§ 

415.3[h) [2 ] [iii] , SAPA §306[1)) . 

FINDINGS OF FACT 

The fol l owing Findings of Fact were made after a review of 

the entire record in this matter . Citations in parentheses refer 

to testimony or e xhibits. These citations represent evidence found 

persuasive in arriving at a particular finding . Conflicti ng 
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evidence, if any, was considered and rejected in favor of the cited 

evidence . 

1. The Resident was admitted to the Facil i ty on - ■, 

2016, and he is ■ years of age. (Facility Ex. 2 ; Recording @ 

5:00) . 

2. The Resident suffers from -

caused by a - The Resident's -
- is h i s healthcare proxy ( "the Resident's Heal th Care 

Proxy") . (Facil i ty Ex . 1 ; Recording @ 5: 30) . 

3. On ■ 2016, the Facility discontinued the 

Res i dent's therapy based on the belief that the Resident was making 

no progress . ( Recordi ng @ 8 : 30) . 

4. The Resident's - wanted the Resident to receive 

addi tional rehabilitat ive treatment. (Recording@ 25 :45). 

5 . - is a facili t y in - which 

provides treatment and care . (Recording @ 

9 : 45) . 

6 . In a t elephone conversation, the Resident's Health Care 

Proxy consented to the Resident 's transfer to - with the 

understanding that the Res ident would receive a - to - month 

program of rehabilitation and then return to the Facility. 

(Recording@ 20 : 30). 
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7 . The Faci l i t y prepared a discharge notice which it handed 

to the Res ident 's - and mailed to the Resident's Health Care 

Proxy on the day of discharge. However, . the discharge notice 

contains inaccurate and incomplete information concerning the 

Resident's appeal r i ghts . (Facil ity Ex . 4; Recording @ 18 : 4 0) . 

8 . When - advised the Resident ' s Health Care Pro xy that 

the Resident had made as much prog ress in its 

program as possible, the Res ident 's Health Care Proxy requested 

return to the Faci l ity . (Recordi ng@ 11 :4 5 , 30:00). 

9 . On - • 2 01 7, - advised t he Resident's Hea l t h 

Ca re Proxy that the Faci l ity had ref used request to refer 

the Res ident back to the Facility. (Recording @ 2 4 : 30) . 

ANALYSIS AND CONCLUSIONS 

Before a facility discharges a resident, it must notify the 

r esident and the resident's designat ed repr esentative of the 

d ischa rge and the reasons f or the move in writin g (10 NYCRR 

415 .3[h) [ l) [iii]) . In this i nstance, t he Faci l ity issued a notice 

on the day of the Res i dent ' s discharge , 2016; howeve r, 

the notice was defective because it provided inaccur ate and 

incomplete information regardi ng the Res ide nt' s appeal rights . 

Therefore, the not ice i ssued by the Facilit y fai l ed to comply with 

4 



10 NYCRR 415 . 3[h] (1) [v], which sets forth the items which must be 

included in the writ t en notice provided to a resident before 

d i scharge . 

The Facility cla i med tha t the discharge complied wi th the 

regul ations because the Resident ' s Health Care Proxy consented to 

the t ransfer to - however, t he t estimon1 es tablished that 

this consent was based on the understanding that t he Re stde nt was 

being sent for speciali zed treatment of a limit ed dur at ion . 

Although the Resident 's - urged t he Facility to obtain 

addi tional rehabilitative treatme nt f or her • and u ltimately 

consented to his t ransfer to Massachusetts f o r t h is t reatment , she 

credibl y testif i e d t hat the Facility COITUT)Unicated to her t hat the 

Res i dent could return to the Facilit y when his reha b i l itation was 

completed . The Re s ident's Health Care Proxy a l so testified 

credibly that h e r consent to t he transfe r was based on statements 

by the Facility sta ff asserting that t he Re sident was temporar i l y 

being sent to Massachusetts for a rehabi l i tative c ourse o f 

treatment. 

The Facil ity indicated at the heari ng that i t was evaluating 

t he Resident as a n ew admiss ion to the Faci lit y and that it has 

refused admiss i on bee.a us e i t was _concerned t hat the Resident ' s 

behavior may pose a safety r isk to t he other residents . However , 
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the Facility did not discharge the Resident based on an al legation 

that he posed a safety risk . I f the Resident upon · his return to 

the Facility does exhibit behaviors that constitute a safety risk, 

the Faci lity i s required to raise that issue in a separate 

proceeding with a discharge notice that complies with the 

regulations . 

The Resident received rehabilitative services at - and 

h i s Health Care. Proxy has now requested h is return to the Facility . 

Based on t he record in t his proceeding, the Faci l ity failed to 

establish that t he Res i dent ' s Hea l th Care Proxy consented to 

discharge beyond a tempora ry t herapeutic term . Therefore , . the 

Facility is required to offer the Resident r eadmission as a 

resident r eturning from therapeut ic l eave . 

DECISION AND ORDER 

1 . The Facility shall readmit the Res ident. I f a bed is not 

currently available , the Facility shall admit the Resident to the 

first appropriate bed before admitting any other person; 

2. This Decision confirms the oral decision made on the 

r ecord on June 27, 20 17 . 
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3. Th i s decis i on may be appealed to a court o f competent 

jurisdict ion pursuant to Article 78 of t he New York Ci vil Practice 

Law and Rules (CPLR) . 

DATED: Menands, New York 
June 30 , 2017 

Judge 
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