LAWS OF NEW YORK, 1998
CHAPTER 586

AN ACT to anmend the public health law and the insurance law, in relation
to authorizing external appeals of adverse determ nations relating to
health care services; and in relation to contract terns of health care
pl ans

Becanme a | aw August 5, 1998, with the approval of the Governor. Passed
on nessage of necessity pursuant to Article Ill, section 14 of the
Constitution by a majority vote, three-fifths being present.

The People of the State of New York, represented in Senate and Assem
bly, do enact as foll ows:

Section 1. The article heading of article 49 of the public health | aw,
as added by chapter 705 of the laws of 1996, is anended to read as
fol | ows:

UTI LI ZATI ON REVI EW AND EXTERNAL APPEAL

§ 2. Sections 4900 through 4908 of article 49 of the public health |aw
are designated Title | of article 49, and a newtitle heading is added
to read as follows:
CERTI FI CATI ON OF AGENTS AND UTI LI ZATI ON REVI EW PROCESS
§ 3. Paragraph (c) of subdivision 2 of section 4901 of the public
health Iaw, as added by chapter 705 of the |laws of 1996, is anmended to
read as foll ows:

(c) The provisions by which an enrollee, the enrollee's designee, or a
health care provider may seek reconsideration of, or appeal from
adverse determ nations by the utilization review agent, in accordance
with the provisions of this [art+ele] title, including provisions to
ensure a tinmely appeal and that an enrollee, the enrollee' s designee,
and, in the case of an adverse determ nation involving a retrospective
determ nation, the enrollee's health care provider, is informed of their
right to appeal adverse determ nations;

8 4. Paragraph (d) of subdivision 2 of section 4901 of the public health
| aw, as added by chapter 705 of the |aws of 1996, is anended to read as
fol | ows:

(d) Procedures by which a decision on a request for utilization review
for services requiring preauthorization shall conmply wth tinefranes
establ i shed pursuant to this [artt+ele] title;

8 5. Subparagraph (ii) of paragraph (j) of subdivision 2 of section 4901
of the public health I aw, as added by chapter 705 of the | aws of 1996,
is anended to read as foll ows:

EXPLANATI ON- - Matter in italics is new, matter in brackets [—-] is old |aw
to be omtted.
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(ii) notwithstanding the provisions of subparagraph (i) of this para-

graph, not less than forty hours per week during normal business hours,
to discuss patient care and all ow response to tel ephone requests, and to



ensure that, in the case of a request submtted pursuant to subdivision
three of section forty-nine hundred three of this [art++ete] title or an
expedi ted appeal filed pursuant to subdivision tw of section forty-nine
hundred four of this [art+ele] title, on a twenty-four hour a day, seven
day a week basis;

§ 6. Paragraph (1) of subdivision 2 of section 4901 of the public
health | aw, as added by chapter 705 of the laws of 1996, is anended to
read as follows:

(1) A copy of the materials to be disclosed to an enrollee or prospec-
tive enrollee pursuant to this [arti+ele] title and section forty-four
hundred eight of this chapter

g8 7. Paragraph (m of subdivision 2 of section 4901 of the public
health | aw, as added by chapter 705 of the laws of 1996, is anended to
read as foll ows:

(m A description of the mechani sns enpl oyed by the utilization review
agent to assure that all contractors, subcontractors, subvendors, agents
and enpl oyees affiliated by contract or otherwise with such wutilization
review agent wll adhere to the standards and requirenents of this
[art+ele] title; and

8§ 8. Subdivision 4 of section 4901 of the public health law, as added
by chapter 705 of the laws of 1996, is anended to read as foll ows:

4. A registration issued under this [artiele] title shall be valid for a
period of not nore than two years, and may be renewed for additiona
peri ods of not nore than two years each

8 9. The openi ng paragraph of subdivision 1 of section 4902 of the
public health law, as added by chapter 705 of the laws of 1996, is
amended to read as foll ows:

Each utilization review agent shall adhere to utilization review program
standards consistent with the provisions of this [art+ele] title which
shall, at a mninmum include:

§ 10. Subpar agraph (ii) of paragraph (f) of subdivision 1 of section
4902 of the public health | aw, as added by chapter 705 of the Ilaws of
1996, is anended to read as foll ows:

(ii) notwithstanding the provisions of subparagraph (i) of this para-
graph, not less than forty hours per week during normal business hours,
to discuss patient care and all ow response to tel ephone requests, and to
ensure that, in the case of a request submtted pursuant to subdivision
three of section forty-nine hundred three of this [at+ete] title or an
expedi ted appeal filed pursuant to subdivision tw of section forty-nine
hundred four of this [art+ele] title, on a twenty-four hour a day, seven
day a week basis;
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§ 11. Article 49 of the public health law is amended by addi ng a new
title Il to read as foll ows:
TITLE I1
RI GHT TO EXTERNAL APPEAL

Section 4910. Right to external appeal established.

4911. Powers of the comni ssioner

4912. Standards for certification

4913. Conflict of interest.

4914. Procedures for external appeals of adverse deterninations.

4915. Prohi bited practices.




4916. Oversight and surveillance of the external appeal process.

8§ 4910. Right to external appeal established. 1. There is hereby
established an enrollee's right to an external appeal of a final adverse
deternmination by a health care plan.

2. An enrollee, the enrollee's designee and, in connection with retro-
spective adverse determnations, an enrollee's health care provider
shall have the right to request an external appeal when

(a) (i) the enrollee has had coverage of a health care service, which
woul d ot herwi se be a covered benefit under a subscriber contract or
governmental health benefit program denied on appeal, in whole or in
part, pursuant to title one of this article on the grounds that such
health care service is not nedically necessary, and

(ii) the health care plan has rendered a final adverse determ nation
with respect to such health care service or both the plan and the enrol -
|l ee have jointly agreed to waive any internal appeal; or

(b) (i) the enrollee has had coverage of a health care service denied
on the basis that such service is experinental or investigational, and
such deni al has been upheld on appeal under title one of this article or
both the plan and the enrollee have jointly agreed to waive any interna

appeal , and
(ii) the enrollee's attending physician has certified that the enrol-
lee has a life-threatening or disabling condition or disease (a) for

whi ch standard health services or procedures have been ineffective or
would be nedically inappropriate, or (b) for which there does not exist
a nore beneficial standard health service or procedure covered by the
health care plan, or (c) for which there exists a clinical trial, and

(iii) the enrollee's attending physician, who nust be a |licensed,
board-certified or board-eligible physician qualified to practice in the
area of practice appropriate to treat the enrollee's life threatening or
disabling condition or disease, nmust have recommended either (a) a
health service or procedure (including a pharmaceutical product within
t he nmeani ng of subparagraph (B) of paragraph b of subdivision five of
section forty-nine hundred of this article) that, based on two docunments
fromthe available nmedical and scientific evidence, is likely to be nore
beneficial to the enrollee than any covered standard health service or
procedure; or (b) a clinical trial for which the enrollee is eligible.
Any physician certification provided under this section shall include a
statenent of the evidence relied upon by the physician in certifying his
or _her reconmendation, and

(iv) the specific health service or procedure recommended by the
attending physician would otherwi se be covered under the policy except
for the health care plan's deternmination that the health service or
procedure is experinental or investigational

3. The health care plan nay charge the enrollee a fee of up to fifty
dol lars per external appeal; provided that, in the event the externa
appeal agent overturns the final adverse determ nation of the plan, such
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fee shall be refunded to the enrollee. Notw thstanding the foregoing,
the health plan shall not require the enrollee to pay any such fee |if
the enrollee is a recipient of nedical assistance or is covered by a
policy pursuant to title one-A of article twenty-five of this chapter
Not wi t hst andi ng the foregoing, the health plan shall not require the
enrollee to pay any such fee if such fee shall pose a hardship to the
enroll ee as deternined by the plan

4. An enrollee covered under the Medicare or Mdicaid program may
appeal the denial of a health care service pursuant to the provisions of
this title, provided, however, that any determ nation rendered concern-
ing such denial pursuant to existing federal and state law relating to




the Medicare or Medicaid program or pursuant to federal |aw enacted
subsequent to the effective date of this title and providing for an
external appeal process for such denials shall be binding on the enrol-
lee and the insurer and shall supersede any determnations rendered
pursuant to this title.

8 4911. Powers of the commissioner. 1. The commi ssioner shall have the
power to grant and revoke certifications of external appeal agents to
conduct external appeals requested pursuant to either paragraph (a) or
(b) of subdivision two of section forty-nine hundred ten of this title
or _pursuant to both such paragraphs.

2. |If, after reviewing the application authorized by section forty-
nine hundred twelve of this title, the conmi ssioner is satisfied that
the applicant neets the requirenments of this section, the conmi ssioner
shall issue a certificate to the applicant. A certificate issued under
this section shall be valid for a period of not nore than two vears.

3. In order to be re-certified, an external appeal agent nust denon-
strate to the conmissioner on fornms prescribed by the conm ssioner that
it continues to neet all applicable standards required by this title.
Re-certification wunder this section shall be valid for a period of not
nore than two vears.

8 4912. Standards for certification. 1. The conmi ssioner shall devel -
op an application for certification. At a mninmum applicants shal
provi de:

(a) a description of the qualifications of the clinical peer reviewers
retained to conduct external appeals of final adverse determ nations,
i ncludi ng such reviewers' current and past enploynent history and prac-
tice affiliations;

(b) a description of the procedures enployed to ensure that clinica
peer reviewers conducting external appeals are:

(i) appropriately licensed, registered or certified;

(ii) trained in the principles, procedures and standards of the
external appeal agent; and

(iii) know edgeabl e about the health care service which is the subject
of the final adverse deternination under appeal

(c) a description of the nethods of recruiting and selecting inpartial
clinical peer reviewers and matching such reviewers to specific cases;

(d) the nunber of clinical peer reviewers retained by the externa
appeal agent, and a description of the areas of expertise available from
such reviewers and the types of cases such reviewers are qualified to
review,

(e) a description of the policies and procedures enpl oyed to protect
the confidentiality of individual nedical and treatnent records in
accordance with applicable state and federal |aws;
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(f) a description of the quality assurance program established by the
external appeal agent pursuant to paragraph (c) of subdivision two of
this section;

(9) the names of all corporations and organizations owned or
controlled by the external appeal agent or which owns or controls such
agent, and the nature and extent of any such ownership or control

(h) the nanmes and biographies of all directors, officers, and execu-
tives of the external appeal agent;

(i) an experinental and investigational treatnent review plan to
conduct appeal s pursuant to subparagraph (B) of paragraph (d) of subdi-
vision two of section forty-nine hundred fourteen of this title; and

(j) a description of the fees to be charged by agents for externa

appeal s.
2. The conmmissioner shall, at a mnimum require an external appea




agent to:
(a) appoint a nedical director, who is a physician in possession of a

current _and valid non-restricted license to practice nedicine. Such
director shall be responsible for the supervision and oversight of the
external appeal process;

(b) develop witten policies and procedures governing all aspects of
t he appeal process, including, at a nmninmm

(i) procedures to ensure that appeals are conducted within the tine
franes specified in section forty-nine hundred fourteen of this title,
and any required notices are provided in a tinmely nmanner

(ii) procedures to ensure the selection of qualified and inpartial
clinical peer reviewers. Such reviewers shall be qualified to render
deternminations relating to the health care service which is the subject
of the final adverse deternination under appeal

(iii) procedures to ensure the confidentiality of nedical and treat-
nment _records and review materials; and

(iv) procedures to ensure adherence to the requirenents of this title
by any contractor, subcontractor, subvendor, agent or enployee affil-
iated by contract or otherwi se with such external appeal agent;

(c) establish a quality assurance program Such program shall include
witten descriptions, to be provided to all individuals involved in such
program_ _of the organi zational arrangenents and ongoi ng procedures for
the identification, evaluation, resolution and followup of potential
and actual problens in external appeals perforned by the external appea
agent and to ensure the nmmintenance of program standards pursuant to
this section;

(d) establish a toll-free tel ephone service to receive information on
a 24-hour-a-day 7-day-a-week basis relating to external appeal s pursuant
to this title. Such systemshall be capable of accepting, recording or
providing instruction to incomng telephone calls during other than
normal busi ness hours, and;

(e) devel op procedures to ensure that:

(i) appropriate personnel are reasonably accessible not |ess than
forty hours per week during normal business hours to discuss patient
care and to allow response to tel ephone requests, and

(ii) response to accepted or recorded nessages shall be nmade not | ess
t han _one busi ness day after the date on which the call was received.

3. No entity shall be gualified to subnmit such request for application
if it owns or controls, is owned or controlled by, or exercises commpbn
control with, any of the follow ng

(a) any national, state or local illness, health benefit or public
advocacy group;
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(b) any national, state or local society or association of hospitals,
physi ci ans, or other providers of health care services; or

(c) any national, state or local association of health care pl ans.

4. A health care plan shall transmt, and an external appeal agent
shall be authorized to receive and review, an_ enrollee's nedical and
treatnment records in_ order to conduct an external appeal pursuant to
this title.

5. An external appeal agent shall provide ready access to the conms-
sioner to all data, records, and infornation collected and nmintained
concerni ng such agent's external appeal activities.

6. An external appeal agent shall agree to provide the com ssioner
such data, information, and reports as the conm ssioner determnes
necessary to evaluate the external appeal process established pursuant
to this title.




7. The conm ssioner shall provide, upon the request of any interested
person, a copy of all non-proprietary infornation filed with the conm s-
sioner by the external appeal agent. The comissioner my charge a
reasonable fee to the interested person for reproducing the requested
i nformati on.

8§ 4913. Conflict of interest. 1. No external appeal agent or officer
director, or nmanagenent enployee thereof; or clinical peer reviewer
enployed or engaged thereby to conduct any external appeal pursuant to
this title, shall have any nmaterial professional affiliation, mterial
famlial affiliation, material financial affiliation, or other affil-
iation prescribed pursuant to requlation, with any of the foll ow ng:

(a) the health care plan;

(b) any officer, director, or managenent enployee of the health care
pl an;

(c) any health care provider, physician's nedical group, independent
practice association, or provider of pharmaceutical products or services
or _durabl e nedi cal equipnment, proposing to provide or supply the health
service;

(d) the facility at which the health service would be provided;

(e) the developer or nanufacturer of the principal health service
which is the subject of the appeal; or

(f) the enrollee whose health care service is the subject of the
appeal , or the enrollee' s designee.

2. Notwi thstandi ng the provisions of subdivision one of this section,
t he conmi ssioner shall pronulgate requlations to mninze any conflict
of interest where such conflict nmay be unavoi dabl e.

8 4914. Procedures for external appeals of adverse determ nations. 1.
The comnissioner shall establish procedures by regulation to randomy
assign an external appeal agent to conduct an external appeal, provided
that the comri ssioner nmay establish a maxi numfee which may be charged
for any such external appeal, or the conm ssioner nay exclude from such
random assignnment any external appeal agent which charges a fee which
she deens to be unreasonabl e.

2. (a) The enrollee shall have forty-five days to initiate an externa
appeal after the enrollee receives notice fromthe health care plan, or
such plan's utilization review agent if applicable, of a final adverse
determination or denial or after both the plan and the enrollee have
jointly agreed to waive any internal appeal. Such request shall be in
witing in accordance with the instructions and in such form prescribed
by subdivision five of this section. The enrollee, and the enrollee's
health care provider where applicable, shall have the opportunity to
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subnmit additional docunentation wth respect to such appeal to the
external appeal agent within such forty-five-day period; provided howev-
er that when such docunentation represents a material change from the
docunentati on upon which the utilization review agent based its adverse
deternmination or upon which the health plan based its denial, the health
pl an shall have three business days to consider such docunentation and
anend or confirmsuch adverse deternination

(b) The external appeal agent shall neke a deternination with respect
to the appeal within thirty days of the receipt of the enrollee's
request therefor, submitted in accordance with the commissioner's
instructions. The external appeal agent shall have the opportunity to
request additional infornmation fromthe enrollee, the enrollee's health
care provider and the enrollee's health care plan within such thirty-day
period, in which case the agent shall have up to five additional busi-
ness days if necessary to nmake such determ nation. The external appea
agent _shall notify the enrollee and the health care plan, in witing, of




t he appeal determ nation within two business days of the rendering of
such determ nation

(c) Notwithstanding the provisions of paragraphs (a) and (b) of this
subdivision, if the enrollee's attending physician states that a delay
in providing the health care service would pose an inminent or serious
threat to the health of the enrollee, the external appeal shall be
conpleted within three days of the request therefor and the externa
appeal agent shall make every reasonable attenpt to imediately notify
the enrollee and the health plan of its deternination by tel ephone or
facsinmle, followed inmediately by witten notification of such determ -
nation.

(d) (A For external appeals requested pursuant to paragraph (a) of
subdivision two of section forty-nine hundred ten of this title, the
external appeal agent shall review the utilization review agent's fina
adverse deternmination and, in accordance with the provisions of this
title, shall make a determnation as to whether the health care plan
acted reasonably and with sound nmedical judgnment and in the best inter-
est of the patient. Wien the external appeal agent nakes its determ-
nation, it shall consider the clinical standards of the plan, the infor-
mation provided concerning the patient, the attending physician's
reconmendation, and applicable generally accepted practice quidelines
devel oped by the federal governnent, national or professional nedica
soci eties, boards and associ ati ons. Provided that such determ nation
shal |

(i) be conducted only by one or a greater odd nunber of clinical peer
revi ewers,

(ii) be acconpanied by a notice of appeal determ nation which shal
i nclude the reasons for the determ nation; provided, however, that where
the final adverse deternmination is upheld on appeal, the notice shal
include the clinical rationale, if any, for such determni nation

(iii) be subject to the terns and conditions generally applicable to
benefits under the evidence of coverage under the health care plan

(iv) be binding on the plan and the enrollee, and

(v) be admissible in any court proceeding.

(B) For external appeals reguested pursuant to paragraph (b) of subdi -
vision two of section forty-nine hundred ten of this title, the externa
appeal agent shall review the proposed health service or procedure for
whi ch coverage has been denied and, in accordance with the provisions of
this title and the external agent's experinental and investigationa
treatnent review plan, neke a deternination as to whether the patient
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costs of such health service or procedure shall be covered by the health
care plan; provided that such determnination shall

(i) be conducted by a panel of three or a greater odd nunber of clin-
i cal peer reviewers,

(ii) be acconpanied by a witten statenment:

(1) that the patient costs of the proposed health service or procedure
shall be covered by the health care plan either: when a npjority of the
panel of reviewers determ nes, upon review of the applicable nedical and
scientific evidence (or upon confirnation that the recommended treatnent
is a clinical trial), the enrollee's nedical record, and any other
pertinent information, that the proposed health service or treatnent
(including a pharnaceutical product within the neaning of subparagraph
(B) of paragraph (b) of subdivision five of section forty-nine hundred

of this article) is likely to be nore beneficial than any standard
treatnent or treatnments for the enrollee's life-threatening or disabling
condition or disease (or, in the case of a clinical trial, is likely to

benefit the enrollee in the treatnent of the enrollee's condition or




di sease); or when a reviewing panel is evenly divided as to a determ -
nation concerning coverage of the health service or procedure, or

(2) upholding the health plan's denial of coverage,

(iii) be subject to the terns and conditions generally applicable to
benefits under the evidence of coverage under the health care plan

(iv) be binding on the plan and the enrollee, and

(v) be admissible in any court proceeding.

As used in this subparagraph (B) with respect to a clinical trial
patient costs shall include all costs of health services required to
provide treatnent to the enrollee according to the design of the trial
Such costs shall not include the costs of any investigational drugs or
devi ces thenselves, the cost of any nonhealth services that might be
required for the enrollee to receive the treatnent, the costs of manag-
ing the research, or costs which would not be covered under the policy
for noninvestigational treatnments.

3. No external appeal agent or clinical peer reviewer conducting an
external appeal shall be liable in danmages to any person for any opin-
ions rendered by such external appeal agent or clinical peer reviewer
upon conpletion of an external appeal conducted pursuant to this
section, unless such opinion was rendered in bad faith or involved gross

neqgl i gence.
4. Paynment for an external appeal shall be the responsibility of the
health care plan. The health care plan shall nmake paynent to the

external appeal agent wthin forty-five days fromthe date the appea
deternmination is received by the health care plan, and the health care
pl an shall be obligated to pay such anpunt together with interest there-
on calculated at a rate which is the greater of the rate set by the
conmi ssioner of taxation and finance for corporate taxes pursuant to
paragraph one of subsection (e) of section one thousand ninety-six of
the tax | aw or twelve percent per annum to be conputed from the date
the bill was required to be paid, in the event that paynent is not nade
within such forty-five days.

5. The commissioner, in consultation with the superintendent of insur-
ance, shall promulgate by requlation a standard description of the
external appeal process established wunder this section, which shal
provide a standard form and instructions for the initiation of an
external appeal by an enroll ee.
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8 4915. Prohibited practices. An external appeal agent shall not, with
respect to external appeal activities, pernmt or provide conpensation or
anything of value to its enployees, agents, or contractors based on

1. either a percentage of the amobunt by which a claimis reduced for
paynent _or the nunber of clains or the cost of services for which the
person has deni ed authorization or paynment; or

2. any other nethod that encourages the upholding of an adverse deter-
m nati on.

8 4916. Oversight and surveillance of the external appeal process. 1
The conmi ssioner _shall have the power to:

(a) review the activities of the health care plans and external appea
agents pursuant to this title, including the extent to which such pl ans
and agents adhere to the standards and tine franes required pursuant to
this title;

(b) investigate conplaints by enrollees regarding requests for and
processi ng of external appeals; and

(c) conduct random audits of health care plans and external appea
agents to determ ne conpliance with the provisions of this title.

2. Each health care plan and external appeal agent shall annually, in
such formas the conmissioner shall require, report the nunber of




external appeals requested by enrollees and the outcones of any such
ext ernal appeal s.

3. The commi ssioner shall annually report, by plan and agent, such
information to the governor and the leqgislature, provided that no such
information shall be included which woul d ot herwi se be deened confiden-
tial information within the nmeaning of this chapter

8§ 12. Paragraph (c) of subdivision 1 of section 4408 of the public
health | aw, as added by chapter 705 of the laws of 1996, is anended to
read as foll ows:

(c) a description of utilization review policies and procedures used by
the health nmi nt enance organi zati on, including:

(i) the circunstances under which utilization review will be undertaken
(ii) the toll-free tel ephone nunber of the utilization review agent;

(iii) the tinmeframes under which utilization review decisions nust be
made for prospective, retrospective and concurrent deci sions;

(iv) the right to reconsideration;

(v) the right to an appeal, including the expedited and standard appeal s
processes and the tine frames for such appeals;

(vi) the right to designate a representative

(vii) a notice that all denials of clains will be nmade by qualified
clinical personnel and that all notices of denials will include infornma-
tion about the basis of the decision

(viii) a notice of the right to an external appeal together wth a
description, jointly promul gated by the comr ssioner and the superinten-
dent of insurance as required pursuant to subdivision five of section
forty-nine hundred fourteen of this chapter, of the external appea
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process established pursuant to title two of article forty-nine of this
chapter and the tinefranes for such appeals; and

(ix) further appeal rights, if any;

§ 13. Subdivisions 1, 2 and 5 of section 4900 of the public health | aw,
as added by chapter 705 of the | aws of 1996, are anended and thirteen
new subdivisions 2-a, 2-b, 2-c, 4-a, 4-b, 4-c, 4-d, 4-e, 7-a, 7-b, 7-c,
7-d and 7-e are added to read as foll ows:

1. "Adverse determnation” nmeans a determnation by a utilization review
agent that an adm ssion, extension of stay, or other health care service
[ has—been—+reviewed—and], upon revi ew based on the information provided,
is not nedically necessary.

2. "Cinical peer reviewer" neans:

redi-cal—condi-tHon—proecedure—or—t+reatrent—unrder—rewview—or| for purposes

of title one of this article:

(i) a physician who possesses a current and valid non-restricted




license to practice nedicine; or

[ tB)—h—-the—case—ot—nonphysieranTteviewers]

(ii) a health care professional other than a |icensed physician who:

(A) where applicable, possesses a current and valid non-restricted
license, certificate or registration or, where no provision for a
license, certificate or registration exists, is credentialed by the
national accrediting body appropriate to the profession; and

(B) is in the sane profession and same or sinilar specialty as the
health care provider who typically manages the nmedical condition[+
procedure] or disease or provides the health care service or treatnent
under revi ew,_ and

(b) for purposes of title two of this article:

(i) a physician who:

(A) possesses a current _and valid non-restricted license to practice
nedi ci ne;

(B) where applicable, is board certified or board eligible in the sane
or simlar specialty as the health care provider who typically nanages
the nedical condition or disease or provides the health care service or
treat nent _under appeal

(C) has been practicing in such area of specialty for a period of at
| east five years; and

(D) is know edgeabl e about the health care service or treatnent under
appeal ; or

(ii) a health care professional other than a |licensed physician who:

(A) where applicable, possesses a current and valid non-restricted
license, certificate or reqgistration

(B) where applicable, is credentialed by the national accrediting body
appropriate to the profession in the same profession and sane or sinilar
specialty as the health care provider who typically nmanages the nedica
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condition or disease or provides the health care service or treatnent
under appeal

(G has been practicing in such area of specialty for a period of at
| east five years;

(D) _is know edgeabl e about the health care service or treatnment under
appeal ; and

(E) where applicable to such health care professional's scope of prac-
tice, is clinically supported by a physician who possesses a current and
valid non-restricted |license to practice mnedicine.

(c) Nothing herein shall be construed to change any statutorily-defined
scope of practice

5. [*Health—eare—servieces—weans] (a) For purposes of this title and for
appeal s requested pursuant to paragraph (a) of subdivision two of
section forty-nine hundred ten of title two of this article, "health
care service" neans:

(i) health care procedures, treatnents or services

(A) provided by a facility licensed pursuant to article twenty-eight,

thirty-six, forty-four or forty-seven of this chapter[+—a+factity
H-eensed] or pursuant to article nineteen, twenty-three or thirty-one of

the nmental hygiene | aw, or



(B) provided by a health care professional; and

(ii) the provision of pharmaceutical products or services or durable
medi cal equi pnent [ —previ-ded—that—nroething] .

(b) For purposes of appeals requested pursuant to paragraph (b) of
subdi vision two of section forty-nine hundred ten of title two of this
article, "health care services" shall nean experinental or investiga-
tional procedures, treatnents or services, including:

(A) services provided within a clinical trial, and

(B) the provision of a pharmaceutical product pursuant to prescription
by the enrollee's attending physician for a use other than those uses
for which such pharmaceutical product has been approved for nmarketing by
the federal Food and Drug Admi nistration
to the extent that coverage for such services are prohibited by law from
bei ng excl uded under the plan

Provided that nothing in this subdivision shall be construed to define
what are covered services pursuant to a subscriber contract or overn-
nental health benefit program

2-a. "dinical standards" neans those guidelines and standards set forth
in the utilization review plan by the utilization review agent whose
adverse deternination is under appeal

2-b. "dinical trial" nmeans a peer-reviewed study plan which has been

(a) reviewed and approved by a qualified institutional review board,
and

(b) approved by one of the National Institutes of Health (NIH, or an
Nl H cooperative group or an NIH center, or the Food and Drug Admnis-
tration in the form of an investigational new drug exenption, or the
federal Departnent of Veteran Affairs, or a qualified nongovernnenta
research entity as identified in guidelines issued by individual NH

CHAP. 586 12

Institutes for center support grants, or an institutional review board
of a facility which has a multiple project assurance approved by the
Ofice of Protection from Research Risks of the National Institutes of
Heal t h.

As used in this subdivision, the term"cooperative groups" means
formal networks of facilities that collaborate on research projects and
have established N H approved peer review prograns operating within
their groups; and that include, but are not linmted to, the Nationa
Cancer Institute (NCI) dinical Cooperative Goups, the NC Conmunity
Clinical Oncology Program (CCOP), the AIDS dinical Trials Goups
(ACTG, and the Comunity Prograns for dinical Research in ADS
(CPCRA) .

2-c. "Disabling condition or disease" neans a condition or disease
which, according to the current diagnosis of the enrollee's attending
physician, is consistent with the definition of "disabled person" pursu-
ant to subdivision five of section two hundred eight of the social
services | aw.

4-a. "Experinental and investigational treatnent review plan" neans:

(a) a description of the process for developing the witten clinica
review criteria used in rendering an experinmental and investigationa
treatnent review determ nation; and

(b) a description of the qualifications and experience of the clinica
peers who devel oped the criteria, who are responsible for periodic eval-
uation of the criteria, and who use the witten clinical reviewcriteria
in the process of review ng proposed experinental and investigationa
health services and procedures.




4-b. "External appeal" neans an appeal conducted by an external appea
agent _in accordance with the provisions of section forty-nine hundred
fourteen of this article.

4-c. "External appeal agent" neans an entity certified by the conm s-
sioner pursuant to section forty-nine hundred eleven of this article.

4-d. "Final adverse deternination" neans an adverse deternination
which has been upheld by a utilization review agent with respect to a
proposed health care service following a standard appeal, or an expe-
dited appeal where applicable, pursuant to section forty-ni ne hundred
four of this title.

4-e. "Health care plan" neans any organi zation certified under article
forty-four of this chapter.

7-a. "Life-threatening condition or disease" neans a condition or
di sease which, according to the current diagnosis of the enrollee's
attendi ng physician, has a high probability of causing the enrollee's
deat h.

7-b.  "Material famlial affiliation” neans any relationship as a
spouse, child, parent, sibling, spouse's parent, spouse's child, child's
parent, child's spouse, or sibling s spouse.

7-c. "Material financial affiliation" neans any financial interest of
nore than five percent of total annual revenue or total annual incone of
an_external appeal agent or officer, director, or nanagenent enpl oyee
thereof; or clinical peer reviewer enployed or engaged thereby to
conduct any external appeal. The term"nmaterial financial affiliation”
shall not include revenue received froma health care plan by (a) an
external appeal agent to conduct an external appeal pursuant to section
forty-nine hundred fourteen of title two of this article, or (b) a clin-
i cal peer reviewer for health services rendered to enroll ees.

7-d. "Material professional affiliation" neans any physician-patient
relationship, any partnership or enploynent relationship, a sharehol der
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or simlar ownership interest in a professional corporation, or any
i ndependent contractor arrangenent that constitutes a material financial
affiliation wth any expert or any officer or director of the independ-
ent _organi zati on.

7-e. "Medical and scientific evidence" nmeans the foll owi ng sources:

(a) peer-reviewed scientific studies published in, or accepted for
publication by, nedical journals that neet nationally recogni zed
requirenents for scientific nmanuscripts and that subnmit nost of their
published articles for review by experts who are not part of the edito-
rial staff;

(b) peer-reviewed nedical literature, including literature relating to
therapies reviewed and approved by a qualified institutional review
board, bi omedi cal conpendia and other nedical literature that neet the

criteria of the National Institute of Health's National Library of Medi-
cine for indexing in Index Mdicus, Excerpta Medicus, Mdline and
MEDLARS dat abase Health Services Technol ogy Assessnent Research

(c) peer-reviewed abstracts accepted for presentation at nmmjor nedica
associ ati on neetings;

(d) peer-reviewed literature shall not include publications or supple-
nments to publications sponsored to a significant extent by a pharnmaceu-
tical manufacturing conpany or nedical device manufacturer

(e) nmedical journals recognized by the secretary of Health and Hunan
Servi ces, under section 1861 (t)(2) of the federal Social Security Act;

(f) the followi ng standard reference conpendi a:

(i) the American Hospital Formulary Service - Drug Information

(ii) the Anerican Medical Association Drug Eval uation

(iii) the American Dental Association Accepted Dental Therapeutics;




and

(iv) the United States Pharmacopeia - Drug Information

(g) findings, studies, or research conducted by or under the auspices
of federal governnent agencies and nationally recognized federa
research institutes including the federal Agency for Health Care Policy
and Research, National Institutes of Health, National Cancer Institute,
National Acadeny of Sciences, Health Care Financing Adm nistration
Congressional Ofice of Technology Assessnent, and any national board
recogni zed by the National Institutes of Health for the purpose of eval-
uating the nmedical value of health services.

8§ 14. Paragraph (b) of subdivision 1 of section 4902 of the public
health | aw, as added by chapter 705 of the laws of 1996, is anended to
read as follows:

(b) Developnent of witten policies and procedures that govern al
aspects of the utilization review process and a requirenent that a
utilization review agent shall maintain and nmake avail able to enroll ees
and health care providers a witten description of such procedures
i ncluding procedures to appeal an adverse determination together with a
description, jointly pronul gated by the conm ssioner and the superinten-
dent of insurance as required pursuant to subdivision five of section
forty-nine hundred fourteen of this article, of the external appea
process established pursuant to title two of this article and the tine
franes for such appeals;

8§ 15. Subparagraph (ii) of paragraph (e) of subdivision 1 of section
4902 of the public health law, as added by chapter 705 of the Iaws of
1996, is anended to read as foll ows:
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(ii) instructions on howto initiate [anr—appeat] standard and expedited
appeal s pursuant to section forty-nine hundred four and an externa
appeal pursuant to section forty-nine hundred fourteen of this article;
and

§ 15-a. Section 4903 of the public health |l aw is amended by addi ng a new
subdivision 7 to read as foll ows:

7. Failure by the utilization review agent to nake a deternination wth-
in the tinme periods prescribed in this section shall be deened to be an
adverse deternination subject to appeal pursuant to section forty nine
hundred four of this title.

8 16. Paragraph (b) of subdivision 5 of section 4903 of the public
health |law, as added by chapter 705 of the laws of 1996, is anended to
read as foll ows:

(b) instructions on howto initiate [ar—appeat] standard and expedited
appeals pursuant to section forty-nine hundred four and an externa
appeal pursuant to section forty-nine hundred fourteen of this article;
and

§ 17. Paragraph (b) of subdivision 2 of section 4904 of the public
health | aw, as added by chapter 705 of the laws of 1996, is anended to
read as follows:

(b) an adverse determ nation in which the health care provider believes
an inmredi ate appeal is warranted except any retrospective determ nation

Such process shall include nechanisns which facilitate resolution of the
appeal including but not limted to the sharing of information from the
enrollee's health care provider and the utilization review agent by



tel ephonic neans or by facsimle. The wutilization review agent shal
provi de reasonabl e access to its clinical peer reviewer wthin one busi-
ness day of receiving notice of the taking of an expedited appeal. Expe-
dited appeals [wust] shall be determned within two business days of
recei pt of necessary information to conduct such appeal. Expedited
appeal s which do not result in a resolution satisfactory to the appeal -
ing party may be further appeal ed through the standard appeal process,
or through the external appeal process pursuant to section forty-nine
hundred fourteen of this article as applicable.

§ 18. Subdivisions 3 and 4 of section 4904 of the public health law, as
added by chapter 705 of the | aws of 1996, are amended and a new subdi vi -
sion 5 is added to read as foll ows:

3. Awutilization review agent shall establish a standard appeal process
whi ch includes procedures for appeals to be filed in witing or by tele-
phone. A utilization review agent nust establish a period of no Iess
than forty-five days after receipt of notification by the enrollee of
the initial utilization review determ nation and receipt of all neces-
sary information to file the appeal fromsaid determ nation. The utili-
zation review agent nust provide witten acknow edgnent of the filing of
the appeal to the appealing party within fifteen days of such filing and

shall make a determination with regard to the appeal within sixty days
of the receipt of necessary information to conduct the appeal. The
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utilization review agent shall notify the enrollee, the enrollee's

desi gnee and, where appropriate, the enrollee's health care provider, in
witing, of the appeal determination within two business days of the
rendering of such determ nation. The notice of the appeal determ nation
shal | include:

(a) the reasons for the determnm nation; provided, however, that where the
adverse determ nation is upheld on appeal, the notice shall include the
clinical rationale for such determ nation; and

(b) a notice of the enrollee's right to an external appeal together
with a description, jointly promulgated by the conm ssioner and the
superintendent of insurance as required pursuant to subdivision five of
section forty-nine hundred fourteen of this article, of the externa
appeal process established pursuant to title two of this article and the

time frames for such external appeals.

4. Both expedited and standard appeals shall only be conducted by clin-
ical peer reviewers, provided that any such appeal shall be reviewed by
a clinical peer reviewer other than the <clinical peer reviewer who
rendered the adverse determ nation

5. Failure by the utilization review agent to nake a deternination wth-
in the applicable tine periods in this section shall be deened to be a
reversal of the utilization review agent's adverse deterni nation

8 19. The article heading of article 49 of the insurance |aw, as added
by chapter 705 of the laws of 1996, is anended to read as foll ows:
UTI LI ZATI ON_ REVI EW AND EXTERNAL APPEAL
§ 20. Sections 4900 through 4908 of the insurance | aw are desi gnhated
Title | of article 49 and a new title heading is added to read as
ol | ows:

REG STRATI ON OF AGENTS AND REVI EW PROCESS
§ 21. Paragraph 3 of subsection (b) of section 4901 of the insurance
| aw, as added by chapter 705 of the |aws of 1996, is anended to read as
fol | ows:




(3) The provisions by which an insured, the insured' s designee, or a
heal th care provider may seek reconsideration of or appeal from adverse
determnations by the utilization review agent, in accordance with the
provisions of this [art+ele] title, including provisions to ensure a
timely appeal and that an insured, the insured s designee, and, in the
case of an adverse determination involving a retrospective determ -
nation, the insured's health care provider is informed of their right to
appeal adverse detern nations;

§ 22. Paragraph 4 of subsection (b) of section 4901 of the insurance
| aw, as added by chapter 705 of the |aws of 1996, is anended to read as
fol | ows:

(4) Procedures by which a decision on a request for utilization review
for services requiring preauthorization shall conmply wth tinefranes
establ i shed pursuant to this [artt+ele] title;
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8§ 23. Subparagraph (ii) of paragraph 10 of subsection (b) of section
4901 of the insurance |aw, as added by chapter 705 of the |laws of 1996,
is anended to read as foll ows:

(ii) notwithstanding the provisions of subparagraph (i) of this para-
graph, not less than forty hours per week during normal business hours,
to discuss patient care and all ow response to tel ephone requests, and to
ensure that, in the case of a request submtted pursuant to subsection
(a) of section four thousand nine hundred three of this [artiele] title
or an expedited appeal filed pursuant to subsection (b) of section four
t housand ni ne hundred four of this [artele] title, on a twenty-four
hour a day, seven day a week basis;

8§ 24. Paragraph 12 of subsection (b) of section 4901 of the insurance
| aw, as added by chapter 705 of the |aws of 1996, is anended to read as
fol | ows:

(12) A copy of the materials to be disclosed to an insured or prospec-
tive insured pursuant to sections three thousand two hundred seventeen-a
or four thousand three hundred twenty-four of this chapter, whichever is
applicable, and this [artt+ele] title;

8§ 25. Paragraph 13 of subsection (b) of section 4901 of the insurance
law, as added by chapter 705 of the |laws of 1996, is anmended to read as
fol | ows:

(13) A description of the nmechani sns enpl oyed by the utilization review
agent to assure that all subcontractors, subvendors, agents or enpl oyees
affiliated by contract or otherwise with such utilization review agent
wi || adhere to the standards and requirements of this [arele] title;
and

§ 26. The opening paragraph of subsection (a) of section 4902 of the
i nsurance | aw, as added by chapter 705 of the laws of 1996, is amended
to read as follows:

Each utilization review agent shall adhere to utilization review program
standards consistent wth the provisions of this [art+ele] title which
shall, at a mninmum include:

§ 27. Subparagraph (ii) of paragraph 6 of subsection (a) of section 4902
of the insurance |aw, as added by chapter 705 of the laws of 1996, is
amended to read as foll ows:

(ii) notwithstanding the provisions of subparagraph (i) of this para-
graph, not less than forty hours per week during normal business hours,



to discuss patient care and all ow response to tel ephone requests, and to
ensure that, in the case of a request submtted pursuant to subsection
(a) of section four thousand nine hundred three of this [artiele] title
or an expedited appeal filed pursuant to subsection (b) of section four
t housand ni ne hundred four of this [ar+ele] title, on a twenty-four
hour a day, seven day a week basis;

8§ 28. Section 4906 of the insurance | aw, as added by chapter 705 of the
| aws of 1996, is anended to read as foll ows:
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8§ 4906. Wiver. Any agreenent which purports to waive, linmt, disclaim
or in any way dimnish the rights set forth in this article, except as
provided pursuant to section four thousand nine hundred ten of this
article shall be void as contrary to public policy.

§ 28-a. Section 4906 of the public health | aw, as added by chapter 705
of the aws of 1996, is anended to read as foll ows:

8§ 4906. Wiver. Any agreenent which purports to waive, limt, disclaim
or in any way dimnish the rights set forth in this article, except as
provided pursuant to section four thousand nine hundred ten of this
article shall be void as contrary to public policy.

8§ 29. Article 49 of the insurance |law is anended by adding a newtitle
Il to read as follows:

TITLE I1
RI GHT TO EXTERNAL APPEAL
Section 4910. Right to external appeal established.
4911. Powers of the superintendent.
4912. Standards for certification
4913. Conflict of interest.
4914. Procedures for external appeals of adverse deterninations.
4915. Prohi bited practices.
4916. Oversight and surveillance of the external appeal process.
8 4910. Right to external appeal established. (a) There is hereby
established an insured's right to an external appeal of a final adverse
deternmination by a health plan
(b) An insured, the insured' s designee and, in connection with retro-
spective adverse determinations, an insured' s health care provider
shall have the right to request an external appeal when
(1) (A the insured has had coverage of the health care service, which
woul d ot herwi se be a covered benefit under a subscriber contract or
governmental health benefit program denied on appeal, in whole or in
part, pursuant to title one of this article on the grounds that such
health care service is not nedically necessary, and
(B) the health care plan has rendered a final adverse determ nation
wWith respect to such health care service or both the plan and the
i nsured have jointly agreed to waive any internal appeal; or
(2) (A the insured has had coverage of a health care service denied
on the basis that such service is experinental or investigational, and
such denial has been upheld on appeal under section four thousand nine
hundred four of this article or both the plan and the insured have
jointly agreed to waive any internal appeal, and
(B) the insured s attending physician has certified that the insured
has a life-threatening or disabling condition or disease (a) for which
standard health services or procedures have been ineffective or would be
nmedically inappropriate, or (b) for which there does not exist a nore
beneficial standard health service or procedure covered by the health




care plan, or (c) for which there exists a clinical trial, and

(G the insured' s attendi ng physician, who nust be a licensed, board-
certified or board-eligible physician qualified to practice in the area
of practice appropriate to treat the insured's |life-threatening or disa-
bling condition or disease, nust have recommended either (a) a health
service or procedure (including a pharmaceutical product wthin the
nmeani ng of subparagraph (B) of paragraph two of subsection (e) of
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section four thousand nine hundred of this article) that, based on two
docunents fromthe available nedical and scientific evidence, is likely
to be nore beneficial to the insured than any covered standard health
service or procedure; or (b) a clinical trial for which the insured is
eligible. Any physician certification provided under this section shal
include a statenent of the evidence relied upon by the physician in
certifying his or her reconmendation, and

(D) the specific health service or procedure recommended by the
attendi ng physi ci an woul d otherwi se be covered under the policy except
for the health care plan's determnation that the health service or
procedure is experinental or investigational

(c) The health care plan nay charge the insured a fee of up to fifty
dollars per external appeal:; provided that, in the event the externa
appeal agent overturns the final adverse determ nation of the plan, such
fee shall be refunded to the insured. Not wi t hstandi ng the foregoing,
the health plan shall not require the enrollee to pay any such fee if
the enrollee is a recipient of nmedical assistance or is covered by a
policy pursuant to title one-A of article twenty-five of the public
health law. Notwi thstanding the foregoing, the health plan shall not
require the insured to pay any such fee if such fee shall pose a hard-
ship to the enrollee as deternined by the plan

(d) An enrollee covered under the Medicare or Mdicaid program may
appeal the denial of a health care service pursuant to the provisions of
this title, provided, however, that any determ nation rendered concern-
ing such denial pursuant to existing federal and state law relating to
the Medicare or Medicaid program or pursuant to federal |aw enacted
subsequent to the effective date of this title and providing for an
external appeal process for such denial shall be binding on the enrollee
and the insurer and shall supersede any determ nations rendered pursuant
to this title.

8§ 4911. Powers of the superintendent. (a) The superintendent shal
have the power to grant and revoke certifications of external appea
agents to conduct external appeals requested pursuant to paragraph one
or two of subsection (b) of section four thousand nine hundred ten of
this title or pursuant to both such paragraphs.

(b) 1f, after reviewing the application authorized by section four
t housand ni ne hundred twelve of this title, the superintendent is satis-
fied that the applicant neets the requirenents of this section, the

superintendent shall issue a certificate to the applicant. A certificate
i ssued under this section shall be valid for a period of not npre than
two vears.

(c) In order to be re-certified, an external appeal agent nust denon-
strate to the superintendent on fornms prescribed by the superintendent
that it continues to neet all applicable standards required by this
title. Re-certification under this section shall be valid for a period
of not nore than two vears.

8 4912. Standards for certification. (a) The superintendent shal
develop an application for certification. At a mninmum applicants




shal |l provide:

(1) a description of the qualifications of the clinical peer reviewers
retained to conduct external appeals of final adverse determn nations
including such reviewers' current and past enploynent history and prac-
tice affiliations;
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(2) a description of the procedures enployed to ensure that clinica
peer reviewers conducting external appeals are:

(i) appropriately licensed, registered or certified;

(ii) trained in the principles, procedures and standards of the
external appeal agent; and

(iii) know edgeabl e about the health care service which is the subject
of the final adverse deternination under appeal

(3) a description of the nethods of recruiting and selecting inpartial
clinical peer reviewers and matching such reviewers to specific cases;

(4) the nunber of clinical peer reviewers retained by the externa
appeal agent, and a description of the areas of expertise available from
such reviewers and the types of cases such reviewers are qualified to
review,

(5) a description of the policies and procedures enployed to protect
the confidentiality of individual nedical and treatnent records in
accordance with applicable state and federal |aws;

(6) a description of the quality assurance program established by the
external appeal agent pursuant to paragraph three of subsection (b) of
this section;

(7) the names of all corporations and organizations owned or
controlled by the external appeal agent, or which owns or controls such
agent, and the nature and extent of any such ownership or control

(8) the nanes and biographies of all directors, officers, and execu-
tives of the external appeal agent;

(9) an_ experinental and investigational treatnent reviewplan to
conduct appeal s pursuant to subparagraph (B) of paragraph four of
subsection (b) of section four thousand nine hundred fourteen of this
title; and

(10) a description of the fees to be charged by agents for externa
appeal s.

(b) The superintendent shall, at a mininmum require an external appea
agent to:

(1) appoint a nedical director, who is a physician in possession of a
current _and valid non-restricted license to practice nedicine. Such
director shall be responsible for the supervision and oversight of the
external appeal process;

(2) develop witten policies and procedures governing all aspects of

t he appeal process, including, at a mninmm

(i) procedures to ensure that appeals are conducted within the tine
franes specified in section four thousand nine hundred fourteen of this
title, and any required notices are provided in a tinmely nmanner

(ii) procedures to ensure the selection of qualified and inpartial
clinical peer reviewers. Such reviewers shall be gualified to render and
inpartial determnations relating to the health care service which is
t he subject of the final adverse deternination under appeal

(iii) procedures to ensure the confidentiality of nedical and treat-
nment _records and review materials; and

(iv) procedures to ensure adherence to the requirenents of this title
by any contractor, subcontractor, subvendor, agent or enployee affil-
iated by contract or otherwi se with such external appeal agent;

(3) establish a quality assurance program Such program shall include
witten descriptions, to be provided to all individuals involved in such




program of the organizational arrangenents and ongoi ng procedures for
the identification, evaluation, resolution and followup of potential
and actual problens in external appeals perforned by the external appea
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agent and to ensure the nmmintenance of program standards pursuant to
this section;

(4) establish a toll-free tel ephone service to receive infornation on
a 24-hour-a-day 7-day-a-week basis relating to external appeal s pursuant
to this title. Such systemshall be capable of accepting, recording or
providing instruction to incomng telephone calls during other than
normal busi ness hours, and;

(5) devel op procedures to ensure that:

(i) appropriate personnel are reasonably accessible not Iless than
forty hours per week during nornmal business hours to discuss patient
care and to allow response to tel ephone requests, and

(ii) response to accepted or recorded nessages shall be made not | ess
t han _one busi ness day after the date on which the call was received.

(c) No entity shall be qualified to submt such request for applica-
tion if it owns or controls, is owed or controlled by, or exercises
conmon control with, any of the foll owi ng

(1) any national, state or local illness, health benefit or public
advocacy group;

(2) any national, state or local society or association of hospitals,
physi ci ans, or other providers of health care services; or

(3) any national, state or local association of health care pl ans.

(d) A health care plan shall transnit, and an external appeal agent
shall be authorized to receive and review, an_ insured' s nedical and
treatnment records in_ order to conduct an external appeal pursuant to
this title.

(e) An external appeal agent shall provide ready access to the super-
intendent to all data, records, and information collected and nuaintai ned
concerni ng such agent's external appeal activities.

(f) An external appeal agent shall agree to provide the superintendent
such data, information, and reports as the superintendent determ nes
necessary to evaluate the external appeal process established pursuant
to this title.

(g) The superintendent shall provide, upon the request of any inter-
ested person, a copy of all non-proprietary information filed wth the
superintendent by the external appeal agent. The superintendent nmay
charge a reasonable fee to the interested person for reproducing the
requested i nformation

8 4913. Conflict of interest. (a) No external appeal agent or offi-
cer, director, or managenment enpl oyee thereof; or clinical peer reviewer
enpl oyed or engaged thereby to conduct any external appeal pursuant to
this title, shall have any nmaterial professional affiliation, material
fam lial affiliation, material financial affiliation, or other affil-
iation prescribed pursuant to requlation, with any of the foll ow ng:

(1) the health care plan

(2) any officer, director, or nmanagenent enpl oyee of the health care
pl an;

(3) any health care provider, physician's nedical group, independent
practice association, or provider of pharmaceutical products or services
or _durable nmedical equipnent, proposing to provide or supply the health
service;

(4) the facility at which the health service would be provided;

(5) the devel oper or manufacturer of the principal health service
which is the subject of the appeal; or

(6) the insured whose health care service is the subject of the




appeal, or the insured' s designee.
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(b) Notwi thstandi ng subsection (a) of this section, the superintendent
shall pronulgate regulations to nminimze any conflict of interest where
such conflict nmay be unavoi dabl e.

8 4914. Procedures for external appeals of adverse deterni nations.
(a) The superintendent shall establish procedures by regulation to
randomy assign an external appeal agent to conduct an external appeal
provi ded that the superintendent may establish a naxi mumfee which my
be charged for any such external appeal, or the superintendent may
exclude from such random assi gnnent any external appeal agent which
charges a fee which he deens to be unreasonabl e.

(b) (1) The insured shall have forty-five days to initiate an externa
appeal after the insured receives notice fromthe health care plan, or
such plan's utilization review agent if applicable, of a final adverse
determination or denial or after both the plan and the enroll ee have

jointly agreed to waive any internal appeal. Such request shall be in
witing in accordance with the instructions and in such form prescribed
by subsection (e) of this section. The insured, and the insured's

health care provider where applicable, shall have the opportunity to
subnmit additional documentation with respect to such appeal to the
external appeal agent within such forty-five-day period; provided howev-
er that when such docunentation represents a material change fromthe
docunent ati on upon which the utilization review agent based its adverse
deternmination or upon which the health plan based its denial, the health
plan shall have three business days to consider such docunentation and
anend or confirmsuch adverse deternination

(2) The external appeal agent shall nmake a determination wth regard
to the appeal within thirty days of the receipt of the insured' s regquest
t heref or, submtted in accor dance Wi th t he superintendent's
instructions. The external appeal agent shall have the opportunity to
request additional information fromthe insured, the insured' s health
care provider and the insured's health care plan within such thirty-day
period, in_ which case the agent shall have up to five additional busi-
ness days if necessary to make such determ nation. The external appea
agent  shall notify the insured and the health care plan, in witing, of
t he appeal determnation within tw business days of the rendering of
such determ nation

(3) Notwithstanding the provisions of paragraphs one and two of this
subsection, if the insured' s attending physician states that a delay in
providing the health care service would pose an inminent or serious
threat to the health of the insured, the external appeal shall be
conpleted within three days of the request therefor and the externa
appeal agent shall make every reasonable attenpt to imediately notify
the insured and the health plan of its deternination by tel ephone or
facsinmle, followed inmediately by witten notification of such determ -
nation.

(4) (A For external appeals requested pursuant to paragraph one of
subsection (b) of section four thousand nine hundred ten of this title,
the external appeal agent shall reviewthe utilization review agent's
final adverse determination and, in accordance with the provisions of
this title, shall nake a determination as to whether the health care
plan acted reasonably and with sound nedical judgnent and in the best
interest of the patient. Wien the external appeal agent makes its
determination, it shall consider the clinical standards of the plan, the
information provided concerning the patient, the attendi ng physician's
reconmendation, applicable and generally accepted practice quidelines
devel oped by the federal governnent, national or professional nedica
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soci eties, boards and associ ati ons. Provided that such determ nation
shal |

(i) be conducted only by one or a greater odd nunber of clinical peer
revi ewers,

(ii) be acconpani ed by a notice of appeal determ nation which shal
i nclude the reasons for the determ nation; provided, however, that where
the final adverse deternmination is upheld on appeal, the notice shal
include the clinical rationale, if any, for such determn nation

(iii) be subject to the terns and conditions generally applicable to
benefits under the evidence of coverage under the health care plan

(iv) be binding on the plan and the insured, and

(v) be admissible in any court proceeding.

(B) For external appeals requested pursuant to paragraph two of
subsection (b) of section four thousand nine hundred ten of this title,
the external appeal agent shall review the proposed health service or
procedure for which coverage has been denied and, in accordance with the
provisions of this title and the external agent's investigational treat-
nment _review plan, nmake a determ nation as to whether the patient costs
of such health service or procedure shall be covered by the health care
pl an; provided that such determn nation shall:

(i) be conducted by a panel of three or a greater odd nunber of clin-
i cal peer reviewers,

(ii) be acconpanied by a witten statenment:

(a) that the patient costs of the proposed health service or procedure
shall be covered by the health care plan either: when a najority of the
panel of reviewers determ nes, upon review of the applicable nedical and
scientific evidence (or upon confirnmation that the recommended treatnent
is aclinical trial), the insured' s nedical record, and any other perti-
nent infornation, that the proposed health service or treatnent (includ-
ing a pharnaceutical product within the neaning of subparagraph (B) of
paragraph two of subsection (e) of section four thousand nine hundred of
this article is likely to be nore beneficial than any standard treatnent
or treatnments for the insured's life-threatening or disabling condition
or disease (or, inthe case of a clinical trial, is likely to benefit
the insured in the treatnment of the insured' s condition or disease); or
when a reviewing panel is evenly divided as to a deternination concern-
i ng coverage of the health service or procedure, or

(b) upholding the health plan's denial of coverage;

(iii) be subject to the terns and conditions generally applicable to
benefits under the evidence of coverage under the health care plan

(iv) be binding on the plan and the insured, and

(v) be admi ssable in any court proceeding.

As used in this subparagraph (B) with respect to a clinical trial
patient costs shall include all costs of health services required to
provide treatnent to the insured according to the design of the trial
Such costs shall not include the costs of any investigational drugs or
devi ces thensel ves, the cost of any nonhealth services that might be
required for the insured to receive the treatnent, the costs of nmnagi ng
the research, or costs which would not be covered under the policy for
noni nvesti gati onal treatnents.

(c) No external appeal agent or clinical peer reviewer conducting an
external appeal shall be liable in damages to any person for any opin-
ions rendered by such external appeal agent or clinical peer reviewer
upon conpletion of an external appeal conducted pursuant to this
section, unless such opinion was rendered in bad faith or involved gross

neqgl i gence.
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(d) Paynent for an external appeal shall be the responsibility of the
health care plan. The health care plan shall nmake paynent to the
external appeal agent within forty-five days, fromthe date the appea
determination is received by the health care plan, and the health care
pl an shall be obligated to pay such anpunt together with interest there-
on calculated at a rate which is the greater of the rate set by the
conmi ssioner of taxation and finance for corporate taxes pursuant to
paragraph one of subsection (e) of section one thousand ninety-six of
the tax | aw or twelve percent per annum to be conputed from the date

the bill was required to be paid, in the event that paynent is not nade
within such forty-five days.

(e) The superintendent, in consultation wth the conmssioner of
health, shall pronulgate by reqgulation a standard description of the

external appeal process established under this section, which shal
provide a standard form and instructions for the initiation of an
external appeal by an insured.

8§ 4915. Prohibited practices. An external appeal agent shall not, with
respect to external appeal activities, pernmt or provide conpensation or
anything of value to its enployees, agents, or contractors based on

(a) either a percentage of the amount by which a claimis reduced for
paynent or the nunber of clains or the cost of services for which the
person has deni ed authorization or paynment; or

(b) any other nethod that encourages the upholding of an adverse
det ermi nati on.

8 4916. Oversight and surveillance of the external appeal process.
(a) The superintendent shall have the power to:

(1) review the activities of the health care plans and external appea
agents pursuant to this title, including the extent to which such plans
and agents adhere to the standards and tinme frames required pursuant to
this title;

(2) investigate conplaints by insureds regarding requests for and
processi ng of external appeals; and

(3) conduct random audits of health care plans and external appea
agents to determ ne conpliance with the provisions of this title.

(b) Each health care plan and external appeal agent shall annually, in
such formas the superintendent shall require, report the nunber of
external appeals requested by insureds and the outcones of any such
ext ernal appeal s.

(c) The superintendent shall annually report, by plan and by agent,
such information to the governor and the leqgislature, provided that no
such information shall be included which would otherwise be deened
confidential information within the nmeaning of this chapter

§ 30. Paragraph 3 of subsection (a) of section 3217-a of the insurance
law, as added by chapter 705 of the laws of 1996, is anended to read as
fol |l ows:

(3) a description of utilization review policies and procedures, used
by the insurer, including:

(A) the circunstances under which utilization review w || be undert ak-
en;

(B) the toll-free tel ephone nunber of the utilization review agent;

(Q the tine franmes under which utilization review decisions nust be
made for prospective, retrospective and concurrent deci sions;

(D) the right to reconsideration[+];

(E) the right to an appeal, including the expedited and standard
appeal s processes and the tinme franmes for such appeals;
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(F) the right to designate a representative

(@ a notice that all denials of clains will be nmade by qualified
clinical personnel and that all notices of denials will include infornma-
tion about the basis of the decision,

(H a notice of the right to an external appeal together wth a
description, jointly pronulgated by the superintendent and the conm s-
sioner of health as required pursuant to subsection (e) of section four
t housand nine hundred fourteen of this chapter, of the external appea
process established pursuant to title two of article forty-nine of this
chapter and the tinme frames for such appeals; and

(1) further appeal rights, if any;

§ 31. Paragraph 3 of subsection (a) of section 4324 of the insurance
| aw, as added by chapter 705 of the |aws of 1996, is anended to read as
fol | ows:

(3) a description of utilization review policies and procedures, used by
t he corporation, including:

(A) the circunstances under which utilization review will be undertaken
(B) the toll-free tel ephone nunmber of the utilization review agent;

(Q the tinme frames wunder which utilization review decisions nust be
made for prospective, retrospective and concurrent deci sions;

(D) the right to reconsideration

(E) the right to an appeal, including the expedited and standard appeal s
processes and the tine frames for such appeals;

(F) the right to designate a representative

(G anotice that all denials of clains will be made by qualified clin-
ical personnel and that all notices of denials will include information
about the basis of the decision,

(H a notice of the right to an external appeal together wth a
description, jointly pronulgated by the superintendent and the conm s-
sioner of health as required pursuant to subsection (e) of section four
t housand nine hundred fourteen of this chapter, of the external appea
process established pursuant to title two of article forty-nine of this
chapter and the tinme frames for such appeals; and

(1) further appeal rights, if any;

§ 32. Subsections (a), (b) and (e) of section 4900 of the insurance |aw,
as added by chapter 705 of the |laws of 1996, are anmended and thirteen
new subsections (b-1), (b-2), (b-3), (d-1), (d-2), (d-3), (d-4), (d-5),
(9-1), (9-2), (g-3), (g-4) and (g-5) are added to read as foll ows:

(a) "Adverse determnation” neans a determination by a utilization
revi ew agent that an adm ssion, extension of stay, or other health care
service [has—been—reviewed—and], upon review based on the information
provided, is not nedically necessary.

(b) "dinical peer reviewer" neans:




redi-cal—condi-tHon—proecedure—or—t+reatrepnt—unrder—review—or| for purposes

of title one of this article:

(A) a physician who possesses a current and valid non-restricted |license
to practice nedicine; or

[ 2)—hthe—case—ot—nonphysieranTteviewers]

(B) a health care professional other than a |licensed physician who:

(i) where applicable, possesses a current and valid non-restricted
license, certificate or registration or, where no provision for a
license, certificate or registration exists, is credentialed by the
national accrediting body appropriate to the profession; and

(ii) is in the sane profession and sane or simlar specialty as the
health care provider who typically manages the nedical condition[+
procedure] or disease or provides the health care service or treatnent
under revi ew,__and

(2) for purposes of title two of this article:

(A) a physician who:

(i) possesses a current and valid non-restricted license to practice
nedi ci ne;

(ii) where applicable, is board certified or board eligible in the
sane or _simlar specialty as the health care provider who typically
manages the nedical condition or disease or provides the health care
service or treatnment under appeal

(iii) has been practicing in such area of specialty for a period of at
| east five years; and

(iv) is know edgeabl e about the health care service or treatnent under
appeal ; or

(B) a health care professional other than a licensed physician who:

(i) where applicable, possesses a current and valid non-restricted
license, certificate or reqgistration

(ii) where applicable, is <credentialed by the national accrediting
body appropriate to the profession in the same profession and sane or
simlar specialty as the health care provider who typically manages the
nedi cal _condition or disease or provides the health care service or
treat nent _under appeal

(iii) has been practicing in such area of specialty for a period of at
| east five years;

(iv) is know edgeabl e about the health care service or treatnent under
appeal ; and

(v) where applicable to such health care professional's scope of prac-
tice, is clinically supported by a physician who possesses a current and
valid non-restricted |license to practice nedicine.

(3) Nothing herein shall be construed to change any statutorily-de-
fined scope of practice.

(e) [*Health—eare—serveces—weans] (1) For purposes of this title and
for appeals requested pursuant to paragraph one of subsection (b) of
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section four thousand nine hundred ten of title two of this article,
"health care service" neans:

(A) health care procedures, treatnents or services

(i) provided by a facility licensed pursuant to article twenty-eight,
thirty-six, forty-four or forty-seven of the public health |aw+—=a



faetH+y—H-eensed] or pursuant to article nineteen, twenty-three or

thirty-one of the nental hygiene | aw, or

(ii) provided by a health care professional; and

(B) the provision of pharmaceutical products or services or durable

medi cal equi pnent [ —previ-ded—that—noething] .

(2) For purposes of appeals requested pursuant to paragraph two of
subsection (b) of section four thousand nine hundred ten of title two of
this article, "health care services" shall nean experinental or investi-
gational procedures, treatnents or services, including:

(A) services provided within a clinical trial, and

(B) the provision of a pharmaceutical product pursuant to prescription
by the enrollee's attendi ng physician for a use other than those uses
for which such pharmaceutical product has been approved for nmarketing by
the federal Food and Drug Admi nistration
to the extent that coverage for such services are prohibited by law from
bei ng excl uded under the plan

Provided that nothing in this subsection shall be construed to define
what are covered services pursuant to a subscriber contract or overn-
nental health benefit program

(b-1) "dinical standards" neans those quidelines and standards set
forth in the utilization review plan by the wutilization review agent
whose adverse determ nation is under appeal

(b-2) "dinical trial" nmeans a peer-reviewed study plan which has
been:

(1) reviewed and approved by a qualified institutional review board,
and

(2) approved by one of the National Institutes of Health (NIH, or an
NI H cooperative group or an NIH center, or the Food and Drug Admnis-
tration in the form of an investigational new drug exenption, or the
federal Departnent of Veteran Affairs, or a qualified nongovernnenta
research entity as identified in guidelines issued by individual NH
Institutes for center support grants, or an institutional review board
of a facility which has a multiple project assurance approved by the
Ofice of Protection from Research Risks of the National Institutes of
Heal t h.

As used in this subsection, the term"cooperative groups" neans fornal
networks of facilities that collaborate on research projects and have
established NI H approved peer review prograns operating wthin their
groups; and that include, but are not limted to, the National Cancer
Institute (NCI) dinical Cooperative Goups, the NC Conmunity dinica
Oncol ogy Program (CCOP), the AIDS dinical Trials Goups (ACTG, and the
Conmunity Prograns for Cinical Research in Al DS (CPCRA)

(b-3) "Disabling condition or disease" neans a condition or disease
whi ch, according to the current diagnosis of the enrollee's attending
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physician, is consistent with the definition of "disabled person" pursu-
ant to subdivision five of section two hundred eight of the social
services | aw.

(d-1) "Experinental and investigational treatnent review plan" neans:

(1) a description of the process for developing the witten clinica
review criteria used in rendering an experinmental and investigationa
treatnent review determ nation; and

(2) a description of the qualifications and experience of the clinica




peers who devel oped the criteria, who are responsible for periodic eval-
uation of the criteria, and who use the witten clinical reviewcriteria
in the process of review ng proposed experinental and investigationa
health services and procedures.

(d-2) "External appeal" neans an appeal conducted by an externa
appeal agent, pursuant to section four thousand nine hundred fourteen of
this article.

(d-3) "External appeal agent" neans an entity certified by the super-
i ntendent pursuant to section four thousand ni ne hundred el even of this
article.

(d-4) "Final adverse determ nation" neans an adverse determ nation
whi ch has been upheld by a utilization review agent with respect to a
proposed health care service following a standard appeal, or an expe-
dited appeal where applicable, pursuant to section four thousand nine
hundred four of this title.

(d-5) "Health care plan" neans an insurer subject to article thirty-
two or forty-three of this chapter, or any organization |icensed under
article forty-three of this chapter

(g-1) "Life-threatening condition or disease" nmeans a condition or
di sease which, according to the current diagnosis of the enrollee's
attending physician, has a high probability of causing the enrollee's
deat h.

(g-2) "Material famlial affiliation" neans any relationship as a
spouse, child, parent, sibling, spouse's parent, spouse's child, child's
parent, child' s spouse, or sibling s spouse.

(g-3) "Material financial affiliation" neans any financial interest of
nore than five percent of total annual revenue or total annual incone of
an_external appeal agent or officer, director, or nanagenent enpl oyee
thereof; or clinical peer reviewer enployed or engaged thereby to
conduct any external appeal. The term"nmaterial financial affiliation”
shall not include revenue received froma health care plan by (1) an
external appeal agent to conduct an external appeal pursuant to section
four thousand nine hundred fourteen of title two of this article, or (2)
a clinical peer reviewer for health services rendered to enroll ees.

(g-4) "Material professional affiliation" nmeans any physician-patient
relationship, any partnership or enploynent relationship, a sharehol der
or simlar ownership interest in a professional corporation, or any
i ndependent contractor arrangenent that constitutes a material financial
affiliation wth any expert or any officer or director of the independ-
ent _organi zati on.

(g-5) "Medical and scientific evidence" neans the follow ng sources:

(1) peer-reviewed scientific studies published in, or accepted for
publi cation by, nmedical journals that neet nationally recognized
requirenents for scientific manuscripts and that subnmit npst of their
published articles for review by experts who are not part of the edito-
rial staff;

(2) peer-reviewed nedical literature, including literature relating to
t herapi es reviewed and approved by a qualified institutional review
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board, bionedical conpendia and other nedical literature that neet the
criteria of the National Institute of Health's National Library of Medi-
cine for indexing in Index Medicus, Excerpta Mdicus, Mdline and
MEDLARS dat abase Health Services Technol ogy Assessnent Research

(3) peer-reviewed abstracts accepted for presentation at nmmjor nedica
associ ati on _neetings;

(4) peer-reviewed literature shall not include publications or supple-
nments to publications sponsored to a significant extent by a pharnmaceu-
tical manufacturing conpany or nedi cal device manufacturer




(5) nedical journals recognized by the secretary of Health and Hunan
Services, under section 1861 (t)(2) of the federal Social Security Act;

(6) the followi ng standard reference conpendi a:

(A) the Anerican Hospital Formulary Service - Drug Information

(B) the Anerican Medical Association Drug Eval uation

(C) the Anerican Dental Association Accepted Dental Therapeutics; and

(D) the United States Pharmacopeia - Drug Information

(7) findings, studies, or research conducted by or under the auspices
of federal governnent agencies and nationally recognized federa
research institutes including the federal Agency for Health Care Policy
and Research, National Institutes of Health, National Cancer Institute,
National Acadeny of Sciences, Health Care Financing Adm nistration
Congressional Ofice of Technology Assessnent, and any national board
recogni zed by the National Institutes of Health for the purpose of eval-
uating the nmedical value of health services.

§ 33. Paragraph 2 of subsection (a) of section 4902 of the insurance
| aw, as added by chapter 705 of the |aws of 1996, is anended to read as
fol | ows:

(2) Developnent of witten policies and procedures that govern al
aspects of the utilization review process and a requirenent that a
utilization review agent shall maintain and nake avail able to insureds
and health care providers a witten description of such procedures
i ncluding procedures to appeal an adverse determination together with a
description, jointly pronulgated by the superintendent and the conm s-
sioner of health as required pursuant to subsection (e) of section four
t housand ni ne hundred fourteen of this article, of the external appea
process established pursuant to title two of this article and the tine
franes for such appeals;

8§ 34. Subparagraph (ii) of paragraph 5 of subsection (a) of section 4902
of the insurance |aw, as added by chapter 705 of the laws of 1996, s
amended to read as foll ows:

(ii) instructions on howto initiate [anr—appeat] standard and expedited
appeal s pursuant to section four thousand nine hundred four of this
article and an external appeal pursuant to section four thousand nine
hundred fourteen of this article; and

§ 34-a. Section 4903 of the insurance law is anended by adding a new
subsection (g) to read as foll ows:

(g) Failure by the wutilization review agent to nake a deternination
within the tine periods prescribed in this section shall be deened to be
an _adverse determ nation subject to appeal pursuant to section four
t housand ni ne hundred four of this title.
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8 35. Paragraph 2 of subsection (e) of section 4903 of the insurance
| aw, as added by chapter 705 of the |laws of 1996, are anended to read as
foll ows:

(2) instructions on howto initiate [an—appeal] standard appeals and
expedited appeals pursuant to section four thousand ni ne hundred four
and an external appeal pursuant to section four thousand nine hundred
fourteen of this article; and

§ 36. Paragraph 2 of subsection (b) of section 4904 of the insurance
| aw, as added by chapter 705 of the |aws of 1996, is anended to read as
fol | ows:



(2) an adverse determ nation in which the health care provider believes
an inredi ate appeal is warranted except any retrospective determ nation

Such process shall include nechanisns which facilitate resolution of the
appeal including but not limted to the sharing of information from the
insured's health care provider and the utilization review agent by tele-
phoni c neans or by facsimle. The utilization review agent shall provide
reasonabl e access to its clinical peer reviewer w thin one business day
of receiving notice of the taking of an expedited appeal. Expedited
appeals [smust] shall be determned within two business days of receipt
of necessary information to conduct such appeal. Expedited appeal s which
do not result in a resolution satisfactory to the appealing party may be
further appeal ed through the standard appeal process, or through the
external appeal process pursuant to section four thousand ni ne hundred
fourteen of this article as applicable.

§ 37. Subsections (c) and (d) of section 4904 of the insurance |aw, as
added by chapter 705 of the laws of 1996, are anended, and a new
subsection (e) is added to read as foll ows:

(c) Autilization review agent shall establish a standard appeal process
whi ch includes procedures for appeals to be filed in witing or by tele-
phone. A utilization review agent nust establish a period of no Iess
than forty-five days after receipt of notification by the insured of the
initial wutilization review determnation and receipt of all necessary
information to file the appeal fromsaid determination. The utilization
revi ew agent nust provide witten acknow edgnent of the filing of the
appeal to the appealing party within fifteen days of such filing and
shall nake a determination with regard to the appeal within sixty days
of the receipt of necessary information to conduct the appeal. The
utilization review agent shall notify the insured, the insured s desig-
nee and, where appropriate, the insured s health care provider, in wit-
ing of the appeal determination within two business days of the render-
i ng of such determ nation.

The notice of the appeal deternination shall include:
(1) the reasons for the determ nation; provided, however, that where
the adverse determination is upheld on appeal, the notice shall include

the clinical rationale for such determ nation; and

(2) a notice of the insured' s right to an external appeal together
with a description, jointly pronul gated by the superintendent and the
conmi ssioner of health as required pursuant to subsection (e) of section

four thousand nine hundred fourteen of this article, of the externa
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appeal process established pursuant to title two of this article and the
time frames for such external appeals.

(d) Both expedited and standard appeals shall only be conducted by clin-
ical peer reviewers, provided that any such appeal shall be reviewed by
a clinical peer reviewer other than the <clinical peer reviewer who
rendered the adverse determ nation

(e) Failure by the wutilization review agent to nake a deternination
within the applicable tine periods in this section shall be deened to be
a reversal of the utilization review agent's adverse determn nation

8 38. Provisions for joint certifications and inplenentation. The
conmi ssioner of health and the superintendent of insurance shall jointly
certify external review agents pursuant to a nenorandum of understandi ng
for the inplenentation of the provisions of this act, and shall jointly

devel op guidelines to effectuate the coordination of the activities of
the departnent of health and the state insurance departnent with regard




to their respective responsibilities pursuant to the provisions of this
act .

8 39. Subsection (i) of section 3216 of the insurance |aw is anended by
addi ng a new paragraph 22 to read as foll ows:

(22) No policy shall exclude coverage of a health care service, as
defined in paragraph two of subsection (e) of section four thousand nine
hundred of this chapter, rendered or proposed to be rendered to an
insured on the basis that such service is experinental or investigation-
al, is rendered as part of a clinical trial as defined in subsection
(b-2) of section forty-nine hundred of this chapter, or a prescribed
phar naceutical product referenced in subparagraph (B) of paragraph two
of subsection (e) of section forty-nine hundred of this chapter provided
t hat coverage of the patient costs of such service has been reconmended
for the insured by an external appeal agent upon an appeal conducted
pursuant to subparagraph (B) of paragraph four of subsection (b) of
section_ four thousand nine hundred fourteen of this chapter. The deter-
m nation of the external appeal agent shall be binding on the parties.
For purposes of this paragraph, patient costs shall have the sane nean-
ing as such term has for purposes of subparagraph (B) of paragraph four
of subsection (b) of section four thousand nine hundred fourteen of this
chapter; provided, however, that coverage for the services required
under this paragraph shall be provided subject to the terns  and condi -
tions generally applicable to other benefits provided under the policy.

8§ 40. Subsection (k) of section 3221 of the insurance |aw is anended by
addi ng a new paragraph 12 to read as foll ows:

(12) No policy of group or blanket accident and health insurance deliv-
ered or issued for delivery inthis state shall exclude coverage of a
health care service, as defined in paragraph two of such subdivision (e)
of section four thousand nine hundred of this chapter, rendered or
proposed to be rendered to an insured on the basis that such service is
experimental or investigational, is rendered as part of a clinical trial
as defined in subsection (b-2) of section forty-nine hundred of this
chapter, or a prescribed pharnmaceutical product referenced in subpara-
graph (B) of paragraph two of subsection (e) of section forty-nine
hundred of this chapter provided that coverage of the patient costs of
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such service has been recommended for the insured by an external appea
agent upon an appeal conducted pursuant to subparagraph (B) of paragraph
four of subsection (b) of section four thousand ni ne hundred fourteen of

this chapter. The determ nation of the external appeal agent shall be
bi nding on the parties. For purposes of this paragraph, patient costs
shal | have the sane nmeaning as such term has for purposes of subpara-

graph (B) of paragraph four of subsection (b) of section four thousand
nine hundred fourteen of this chapter; provided, however, that coverage
for the services required under this paragraph shall be provided subject
to the terms and conditions generally applicable to other benefits
provi ded under the policy.

§ 41. Section 4303 of the insurance |law is amended by addi ng a new
subsection (z) to read as foll ows:

(z) No contract issued by a nedical expense indemity corporation, a
hospital service corporation or a health service corporation shal
exclude coverage of a health care service, as defined in paragraph two
of subsection (e) of section four thousand ni ne hundred of this chapter
rendered or proposed to be rendered to an insured on the basis that such




service is experimental or investigational, is rendered as part of a
clinical trial as defined in subsection (b-2) of section forty-nine
hundred of this chapter, or a prescribed pharnmaceutical product refer-
enced in subparagraph (B) of paragraph two of subsection (e) of section
forty-nine hundred of this chapter provided that coverage of the patient
costs of such service has been reconmmended for the insured by an
external appeal agent upon an appeal conducted pursuant to subparagraph
(B) of paragraph four of subsection (b) of section four thousand nine
hundred fourteen of this chapter. The determnation of the externa
appeal agent shall be binding on the parties. For purposes of this
paragraph, patient costs shall have the sane neaning as such term has
for purposes of subparagraph (B) of paragraph four of subsection (b) of
section four thousand nine hundred fourteen of this chapter; provided,
however, that coverage for the services required under this subsection
shall be provided subject to the terns and conditions generally applica-
ble to other benefits provided under the policy.

8§ 41-a. Section 4321 of the insurance law is anended by adding a new
subsection (f) to read as foll ows:

(f) No contract issued pursuant to this section or section four thousand
three hundred twenty-two of this article shall exclude coverage of a
health care service, as defined in paragraph two of subsection (e) of
section four thousand nine hundred of this chapter, rendered or proposed
to be rendered to an insured on the basis that such service is exper-
inmental or investigational, is rendered as part of a clinical trial as
defined in subsection (b-2) of section forty-nine hundred of this chap-
ter, or a prescribed pharmaceutical product referenced in_ subparagraph
(B) of paragraph two of subsection (e) of section forty-nine hundred of
this chapter provided that coverage of the patient costs of such service
has been reconmended for the insured by an external appeal agent upon an
appeal conducted pursuant to subparagraph (B) of paragraph four of
subsection (b) of section four thousand nine hundred fourteen of this
chapter. The determ nation of the external appeal agent shall be binding
on the parties. For purposes of this subsection, patient costs shal

have the sane neani ng as such termhas for purposes of subparagraph (B)
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of paragraph four of subsection (b) of section four thousand nine
hundred fourteen of this chapter; provided, however, that coverage for
the services required under this subsection shall be provided subject to
the ternms and conditions generally applicable to other benefits provided
under the policy.

8 41-b. Paragraph (a) of subdivision 5 of section 4403 of the public
health | aw, as added by chapter 705 of the laws of 1996, is anended to
read as foll ows:

(a) The commissioner, at the tinme of initial licensure, at |east every
three years thereafter, and upon application for expansion of service
area, shall ensure that the health maintenance organi zati on naintains a
network of health care providers adequate to neet the conprehensive
health needs of its enrollees and to provide an appropriate choice of
providers sufficient to provide the services covered under its
enrollee's contracts by determining that (i) there are a sufficient
nunmber of geographically accessible participating providers; (ii) there
are opportunities to select fromat |east three prinary care providers
pursuant to travel and distance tinme standards, providing that such
standards account for the conditions of accessing providers in rura
areas; (iii) there are sufficient providers in each area of specialty




practice to neet the needs of the enrollnment popul ation; [ard] (iVv)
there is no exclusion of any appropriately licensed type of provider as
a class; and (v) contracts entered into with health care providers
neither transfer financial risk to providers, in a nanner inconsistent
with the provisions of paragraph (c) of subdivision one of this section

nor penalize providers for unfavorable case mx so as to jeopardize the
quality of or enrollees' appropriate access to nedically necessary
services; provided, however, that paynent at |less than prevailing fee
for service rates or capitation shall not be deened or presuned prim
facie to jeopardize quality or access.

8§ 41-c. Section 4406-c of the public health |aw is anended by addi ng two
new subdi vi sions 5-a and 5-b to read as foll ows:

5-a. Contracts entered into between a plan and a health care provider
shall include terns which prescribe:

(a) the nethod by which paynents to a provider, including any prospec-
tive or retrospective adjustnents thereto, shall be cal cul at ed;

(b) the tinme periods within which such calculations will be conpleted
t he dates upon which any such paynents and adjustnents shall be deter-
mned to be due, and the dates upon which any such paynents and adj ust -
nments will be made;

(c) a description of the records or information relied upon to calculate
any such paynments and adjustnments, and a description of how the provider
can access a sunmmary of such cal cul ati ons and adj ust nents;

(d) the process to be enployed to resolved disputed incorrect or incont
plete records or infornation and to adjust any such paynents and adj ust -
nments which have been calculated by relying on any such incorrect or
i nconplete records or information and to adjust any such paynents and
adj ust mrents  which have been cal culated by relying on any such incorrect
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or inconplete records or information so disputed; provided, however,
that nothing herein shall be deened to authorize or require the disclo-
sure of personally identifiable patient information or information
related to other individual health care providers or the plan's proprie-
tary data collection systens, software or quality assurance or utiliza-
tion review nethodol ogi es; and

(e) the right of either party to the contract to seek resolution of a
di spute arising pursuant to the paynent terns of such contract through a
proceeding under article seventy-five of the civil practice | aw and
rul es.

5-b. No contract entered into wth health care providers shall be
enforceable if it includes terns which transfer financial risk to
providers, in a nanner inconsistent with the provisions of paragraph (c)
of subdivision one of section forty-four hundred three of this article,
or penalize providers for unfavorable case mx so as to jeopardize the
quality of or enrollees' appropriate access to nedically necessary
services; provided, however, that paynent at |less than prevailing fee
for service rates or capitation shall not be deened or presuned prim
facie to jeopardize quality or access.

8 41-d. Subsection (e) of section 3217-b of the insurance lawis relet-
tered subsection (g) and two new subsections (e) and (f) are added to




read as foll ows:

(e) Contracts entered into between an insurer and a health care provider
shall include terns which prescribe:

(1) the nethod by which paynents to a provider, including any prospec-
tive or retrospective adjustnents thereto, shall be cal cul at ed;

(2) the tinme periods within which such calculations will be conpleted
t he dates upon which any such paynents and adjustnents shall be deter-
mned to be due, and the dates upon which any such paynents and adj ust -
nments will be made;

(3) a description of the records or information relied upon to calculate
any such paynments and adjustnments, and a description of how the provider
can access a summary of such cal cul ati ons and adj ust nents;

(4) the process to be enployed to resolve disputed incorrect or incont
plete records or infornation and to adjust any such paynents and adj ust -
nments which have been calculated by relying on any such incorrect or
i nconpl ete records or information so disputed; provided, however, that
not hing herein shall be deened to authorize or require the disclosure of
personally identifiable patient infornation or infornation related to
other individual health care providers or the plan's proprietary data
collection systens, software or quality assurance or utilization review
net hodol ogi es; and

(5) the right of either party to the contract to seek resolution of a
di spute arising pursuant to the paynent terns of such contracts through

a proceedi ng under article seventy-five of the civil practice law and
rul es.
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(f) No contract entered into between an insurer and a health care
provider shall be enforceable if it includes terns which transfer finan-
cial risk to providers, in a manner inconsistent with the provisions of
paragraph (c) of subdivision one of section forty-four hundred three of
the public health law, or penalize providers for unfavorable case m X so
as to jeopardize the quality of or insureds' appropriate access to
nedi cally necessary services; provided, however, that paynent at less
than prevailing fee for service rates or capitation shall not be deened
or presuned prima facie to jeopardize quality or access.

8 41-e. Subsection (e) of section 4325 of the insurance law is relet-
tered subsection (g) and two new subsections (e) and (f) are added to
read as foll ows:

(e) Contracts entered into between an insurer and a health care provider
shall include terns which prescribe:

(1) the nethod by which paynents to a provider, including any prospec-
tive or retrospective adjustnments thereto, shall be cal cul at ed;

(2) the tine periods within which such calculations will be conpleted
t he dates upon which any such paynents and adjustnents shall be deter-
mned to be due, and the rates upon which any such paynents and adj ust -
nments will be made;

(3) a description of the records or information relied upon to calcu-
late any such paynents and adjustnents, and a description of how the
provi der can access a summary of such cal cul ati ons and adj ust nents;

(4) the process to be enployed to resolve disputed incorrect or inconm
plete records or infornation and to adjust any such paynents and adj ust -




nments which have been calculated by relying on any such incorrect or
inconplete records or information so disputed; provided, however, that
not hing herein shall be deened to authorize or require the disclosure of
personally identifiable patient infornation or information related to
other individual health care providers or the plan's proprietary data
col lection systens, software or quality assurance or utilization review
net hodol ogi es; and

(5) the right of either party to the contract to seek resolution of a
di spute arising pursuant to the paynent terns of such contract through a
proceedi ng under article seventy-five of the civil practice l|law and
rul es.

(f) No contract entered into between an insurer and a health care
provider shall be enforceable if it includes terns which transfer finan-
cial risk to providers, in a manner inconsistent with the provisions of
paragraph (c) of subdivision one of section forty-four hundred three of
the public health law, or penalize providers for unfavorable case nix
SO _as to jeopardize the quality of or insureds' appropriate access to
nedi cally necessary services; provided, however, that paynent at less
than prevailing fee for service rates or capitation shall not be deened
or presuned prima facie to jeopardize quality or access.

8 42. Nothing in this act shall bar, limt, inpair, dimnish or affect
in any way any rights or renedies in any judicial or other forum pursu-
ant to state or federal law of any enrollee, whether or not eligible to
el ect external appeal under this act, for coverage of a health service,
including but not limted to an experinmental or investigational service,
a clinical trial treatnment, or provision of a pharnaceutical product
pursuant to prescription for a use other than those uses for which such
phar naceuti cal product has been approved for nmarketing by the federa
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Food and Drug Adnministration. No enrollee may be required to pursue or
exhaust external appeal prior to seeking judicial relief.

8 43. The provisions of this act shall not apply to clains under the

wor kers' conpensation law nor shall the provisions of this act be
construed to alter, limt, nodify, or repeal any provision of such |aw.
8 44. If any provision of this act or the application thereof shall be

held to be invalid, such invalidity shall not affect other provisions of
this act which can be given effect without the invalid provision, and to
that end, the provisions of this act are severable.

8 45. This act shall take effect i mediately, provided:

1. Sections one through forty-one-e of this act shall take effect July
1, 1999; provided that:

(a) the commissioner of health and the superintendent of insurance nay
pronul gate regul ations prior to such date

(b) a standard or expedited appeal in progress on the effective date of
this act shall be subject to the provisions of lawin effect when such
an appeal was initiated, provided that any final adverse determ nation
pursuant to such an appeal nmade after the effective date of this act may
be externally appeal ed pursuant to the provisions of this act;

2. Sections thirty-nine through forty-one-a of this act shall apply to
all policies and contracts issued, renewed, nodified, altered or amended
on or after such date; and




3. Notwithstanding any contrary provisions of sections 3216, 3221, 3231
4304, 4305 and 4317 of the insurance law, or of any later anendnents or
successor provision or requlations or rules that inplenent said
sections, an insurer, conpany, organization or other entity subject to
article forty-nine of the public health law or article forty-nine of the
insurance law may elect to unilaterally nodify the coverage for a policy
or contract of hospital, surgical or nedical expense insurance, effec-
tive April 1, 2000, to conmply with the requirenents of sections thirty-
nine through forty-one-a of this act wthout regard to the tine of
coverage renewal and without providing for the termnation, non-renewal
or _discontinuance of said coverage.

The Leqgislature of the STATE OF NEW YORK ss:

Pursuant to the authority vested in us by section 70-b of the Public
Oficers Law, we hereby jointly certify that this slip copy of this
session |l aw was printed under our direction and, in accordance with such
section, is entitled to be read into evidence.

JOSEPH L. BRUNO SHELDON Sl LVER
Tenporary President of the Senate Speaker of the Assenbly




